
STATE
STATE

OF NEW YORK
TAX COMMISSION

In the l " la t ter  of  the Pet i t ion
2

o f
KENNETH E. HOOGS and :
LORRAINE E.  HOOGS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat ion or  a Refund
of  Personal  Income :

AFFIDAVIT OF MAILING

Taxes under Art ic le (sf  22 of the
Tax Law , for the Year ($:<ocrtexnod{xX ]-97 0 :

State of New York
County of Albany

Donna Scranton , being duly sworn, deposes and says thaE

she is  an employee of  the Department  of  Taxat ion and Flnance,  over  18 years of

age,  and that  on the 10th day of  September ,  19 76,  she served the wi th ln

Not i ce  o f  Dec i s i on by (cert i f  ied) mail upon Kenneth E. & Lorrai-ne

E .  Hoogs (mef**e6$p**ge(lgf) the petitioner in the within proceedlng'

by enclostng a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as fo l lows:  Mr.  and Mrs.  Kenneth B.  Hoogs
6 -675 Sumner Avenue
Syracuse, New York 13210

and by depostt ing same enclosed in a postpaid properl-y addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody ot

the United States PostaL Service within the State of New York.

Thar; deponent further says that the said addreasee is the 6f*n*g*8**E(igfGx

*&*$*) pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the Qrcfxeoentxucnrcxaftxft) petitloner.

before me thisSworn

10th

to

d a o f  Sep tember  ,  L976v
l i

rA-3 (2176)



. STATE
DEPARTMENT OF

OF NEW YORK

TA)(ATION AND FINANCE

STATE TAX COMMISSION

r

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

September I0,  1975

l,tr. and Mrs. Kenneth E, Hoogs
875 Sunner Avenue
Syraauee, New York 132L0

Dear Mn. and Mrg. Hoogs:

Ptease take not ice of the DECISfON
of the State Tax Commission enclosed herewith.

Please take further not ice that Pursuant to
Sect ion(Q 590 of the Tax Law, anY
proceeding in Court to review an adverse deci-
sion must be cormnenced within 4 months
frorn the date of this not ice.

A D D R E S S  Y O U R  R E P L Y  T O

TELEPH.NE:  o * r  4  57 -  385O

Inquiries concerning the computation of
due or refund allowed in accordance with

any other matter l-ative
to the unders
proper party

. Thev

Very

P

Enc.

c c :

Taxing Bureau' s Representative :

tax
this

decision or concerning
hereto rnay be addressed
will be referred to the

rA-1 .  12  (L l7  6 )



STIfIE OF NE!il YORK

STATE TAX COM,IISSION

In the Matter of the Petition

of

KE{NEII{ E. IIOOGS and
IORRA]NE E. IOOGS

for Refutermination of a Deficiency or
for Refurd of Personal Incone Taxes r-nder
Article 22 of the Tax Law for the Year
L970.

DECISION

Petitioners, Kenrreth E. Hoogs and Lorraine E. Hoogs, residing

at 875 Surner Avenue, Syractrse, New York L32L0, filed a petition for

a redetermilation of a deficiency or for refr-nrd of personal incone

ta:<es under Article 22 of the Tax Lavr for the year L97A. Gile Nc.

0-0001611). A fornral hearirg was held before Julir:s E. Brarn, Esq. ,

Hearing Officer, at the offices of the State Tax Conmission, State

Office Building, Sl6acuse, Nernr York, on April 1, L976, at 9:15 t'M'

Petitioner appeared pro se and for Lorraine E. Hoogs, his wife. Ttre

Incone Tax Btreau appeared by Peter Crotty, Esq., (Alexmder !'Ieis, of

Cor:nsel).

ISSI]E

trllrether incoue frorn a fellor,vship received by petitiorrer, lGrneth

E. Hoogs, d.ffing the year 1970 was properly occluded from gross incone.

FTlpusGS OF EACT

1. Petitiorrers, Kernreth E. Iloogs and Iorraine E. Hoogs, tinely

filed a Ner,y York State incone tax rett:rTl for the year L970. ClaiIrEd

therein was a deduction of $3,600.00 as a fellcrrnrship *{Lt.
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2. On l'[ay 21, L973, the Incone Tax Brreau issr:ed a Statsrcnt

of Anrd:Lt Changes against petitioners, Kerrreth E. Hoogs and Lonaine

E. Iloogs, disallol,,ring a deduction of $3,600.00 from gross jnccne.

Accordingly, a ldctice of Deficiency was issr:ed in the anrr:rrt of

$f2S.23 plus interest of $16.15 for a total of $144.38.

3. Petitioner, Kerrreth E. Hoogs, was first an intern and ther for

the last six nonths of 1970, a resident physician aL the lJpstate

Ibdical Center, a init of the State iJriversity of Nerr York at Sl.racuse.

There he rernained in training to acquire skills and eryerience in the

field of r:::olory so as to be certified by the Arnerican Board of lJrolory.

The educational requirernents for certification as stated by the Directory

of Approved Internshlps and Residencies 1969, ptrblished by the Anerican

lbdical Association, included perso'nal instrrrction at the bedside ard

in the operating rooln, teaching roulds, departnental conferences,

dennnstrations, lectr-res, trrd close and continuing stporrision of all

phases of the residents' racrk. Accorrling to said directory, the nost

inportant aspect of residency training, aside from the daily contact

with patients and the attending staff and participation in an otgatized

edrrcational progrmr is the assunption of responsibility.

4. Petitiorrer, Kerrreth E. Hoogs's training would connence at

7:00 A.M. every week day. He would be cn call andnake rourds one out of

three weekends and was requlred to spend evely third night in the hospital.

The program lras the sane for the intern as for the resident in trainirg

e(cept that as tine went on, the latter acquired greater skill and

e>perience vfrrictr he would then inpart to other strudents, interns and

residents r,ilro were involved jn the safie training program. Sr:ch a program
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nornnlly octended over a for:r year period in order to acquire

specialty in the field of trolory. Ttrey were supervised by orre of

ttrree atterrding physicians v*ro were r:rological surgeons. I:l 1970

there were sone 250 rrolory patients serrriced by the staf.f vfiich

included the petitioner, tr,ro other resident physicians and two

shrdents. There were approxinateLy 20 patients in the ward at one

tfure. The petitiorrer also spent for-r hotrs a day assisting in

surgeqy and spent two afternoons a week at the out patient clinic.

His stipends were increased from tine to tine to conpensate for

increased liwing costs and size of family.

@NCLUSIONS OF IAW

A. Ihat stipends received as conpensation for rendering

of services nust be distinguished from tl:rose received in the training

of the individual \,fiich stipends rnay be dedtrcted from gross incone

within limits

B. Thr,at the stipend received by petitioner, IGtrreth E. Hoogs,

was for seryices. Alttrou$h he was not yet qualified in tl:re field of

r:rolory, nevertheless he was capable and did render senrices of sone

value vd:ile being ftrttrer trained as intern and residsrt physician

within the neaning of section 117 of the lrternal Revern:e Code.
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C. That the petition of Kenneth E. Hoogs and Lorraine E.

Hoogs is denied and the lilctice of Deficiency issr:ed }4ay 2, L973,

is sustained.

D{IED: Albarry, Neiu York
Sep tember  10 ,  L976
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\ STATE OE NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

KENNETI{ E. I{OOGS and
LORMINE E. HOOGS

For a Redetermination of a Deficiency or
a Revision of a Determinatlon or a Refund

AFFIDAVIT OF I.{AILING

, betng duly sworn, depoees and says that

ot Personal Income
Taxes under Art icle Q) 22 of the
Tax Law, for the ve"fkXleXl&O{Xltfgi L970 .

State of New York
County of Albanv

Carmen Mottolese

she is an enployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 22nd day of OCtober ,  116 ,  she served the within

Not ice of  Decis ion by XrcOEttS*eDl mail upon Kennerh E. Hoogs &
Lorraine E. Hooss

"M the petit ioner ln the withln proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpald wrapper addreseed

as fol lows: Mr.  and Mrs.  Kenneth E. Hoogs
875 Sunrrer Avenue
Syracuse, New York L32L0

and by depostt ing same enclosed in a postpaid properly addreseed wrapper ln a

(post of f ice or off lc iaL depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addreasee ls the (xgppgpmg[*X;1

pe*sd petitloner herein and that the address set forth on sald nrapper ls the

last known address of the peEit loner.

Sworn to before me thls

22nd day  o f  October

rA-3 (2/76)

,  19  76
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STATE OF NEI^I YORK
STATE TAX COUMISSION

In the Matter of the Pet,itton

o f

SHAO T. HSU aNd CTIARLOTTE C. HSU

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinatlon or a Refund
of Personal Income

AFFIDAVIT OF I'{AILING

Taxes under  Ar t i c leQs*  22 of the
Tax Law for the Year(s)>cm<Ibodp*{sl

1 9 6 7 ,  1 9 6 8 ,  L 9 6 9  a n d  1 9 7 0 .

State of New York
county of Albany

Cather ine  Stee le , being duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxat lon and Finance, over 18 years of

age, and that, on the l4thday of September , L9 76, she senred the wlthln

Not ice of  Decis ion by (cert i f i .ed) malt  upon Shao T- Hsu and

Charlotte C. Hsu(ceXxeoedxffilae<nf) the petltloner in the withln proceedlng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as foLLows:  Mr .  &  l { rs .  Shao T .  Hsu
11 Tanager Court
Potomac, Maryland 20854

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That" deponent further says that the said addressee is the CfitF?eflc$E|l?tDcE

>rt0<5Bag petitioner herein and that the address set forth on sald lrraPPer ls the

last known address of the QtrspCIgcxxao{:nr>od<*x) petltloner.

Sworn to

14th d"y

before me thts

ol September

rA- 3 (2 /7 6)

,  Lg76



STATE oF ruew YoRK
DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Septenber 14, 1976

A D D R E S S  Y O U R  R E P L Y  T O

rEL EPH'N E : ts r a t 45:Z=38I1(l-

STATE TAX COMMISSION

r t{r. & !!re. thao T. Heu
1I tanagcr Court
Sotmac, !'0rryIand 20854

Deaf l,Itr, & lilrg. llcul

Please take notice of the DBCISION
of the State Tax Commission encLosed herer,r i th.

Pl.ease take further notice that pursuant to
SectionlEg 690 of the Tax Law, any
proceeding in court to revielt an adverse deci-
sion must be cormnenced within 4 nonthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allorued in accordance with this
decision or concerning
hereto may be addressed
wiLl be referred to the

any other  mat ter  reLat ive
to the undersigned. They
proPer Pa for

Enc.
B.

upervirlng Tax
Hear!.ng OffLeer

Taxing Bureau's Representat ive:

rA -1 .  12  (L /7  6 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

SHAO T. HSU AND CHARIOTTE C. HSU

for  Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
t he  Yea rs  L967 ,  L968 ,  L969  and  L970 .

DECISION

Pet i t ioners,  Shao T.  Hsu and Char lo t te  C.  Hsu of  11 Tanager

Cour t ,  Potomac,  Mary land,  20854,  have f i led a pet i t ion for

redetermination of a deficiency or for refund of personal income

taxes under  Ar t ic le  22 of  the Tax Law for  the years L967,  1968,

L969  and  L970 .  (F i l e  No .  0 -00aL273) .  A  fo rma l  hea r ing  was  he ld

before Edward L.  Johnson,  Hear ing of f icer ,  a t  the of f ices of  the

state Tax commiss ion,  Two wor ld  Trade center ,  New York,  New York,

on  March  29 ,  L976  a t  3 :00  P .M .  Pe t i t i one rs  appea red  p ro  se .

The Income Tax Bureau appeared by Peter Crotty, Esq. (Richard Kaufman,

Esq . ,  o f  counse l ) .

ISSUE

Whether  pet i t ioner ,  Shao T.  Hsu,  who taught  both in  Mary land

and in New York, was a resident of New York for income tax purposes

fo r  t he  yea rs  a t  i ssue .
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FINDINGS OF FACT

1.  Pe t i t i one rs ,  Shao  T .  Hsu  and  Char lo t te  C .  Hsu ,

f i led jo in t  nonres ident  income tax returns for  the years

L967  ,  1968 ,  1969  and  I 97O.

2.  The Ineome Tax Bureau,  af ter  audi t ,  made a deter-

minat ion that  in  the years 7967 through Lg7o,  the pet i t ioners,

shao T.  Hsu and char lo t te  c .  Hsu,  were taxable as New york

res idents and issued not ices of  def ic iency as fo l rows:

l-957
1968
I969
I970

De f i c iencv

220 .77
1830 .1  B
l -258.44
2686 .90

In te res t

58 .82
328 .10
216 .20
300  . 40

T o t a I

273 .59
2T5B .28
I474 .64
2987  . 30

H s u ,  t i m e l y  f i l e d

for  re fund o f

The Income Tax Bureau held that  a l t  o f  pet i t ioner 's  income

was subject  to  New York State income tax.  Par t  o f  the i temized

deduct ions taken by pet i t ioners on the i r  Federa l  income tax return

was d isa l lowed by the Income Tax Bureau.  Based upon the assumpt ion

that  pet i t ioner 's  to ta l  income was taxable in  New york,  the Income

Tax Bureau adjusted New York i temized deduct ions as ind icated on

statements of  audi t  changes dated Apr i l  10,  1972 for  the years

1967 and 1968 and Febr  uary 26,  Ig73 for  1969 and Lg7O.

3 .  P e t i t i o n e r s ,  S h a o  T .  a n d  C h a r l o t t e

pet i t ions  fo r  redeterminat ion  o f  de f ic iency

c.

or

p e r s o n a r  i n c o m e  t a x  f o r  t h e  y e a r s  1 9 6 7 ,  1 9 6 9 ,  1 9 6 9  a n d  L 9 7 o .
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They contested their designation as New York residents

and d lsagreed wi th  the reduct ion in  i temized deduct ions

al lowable on the New York State income taxes.

4 .  Pe t i t i one r ,  Shao  T .  Hsu ,  i s  a  p ro fesso r  o f  mechan ica l

engineer ing specia l izLng in  the area of  heat  t ransfer .  He

rrTas a fu l l  professor  at  the Univers i ty  o f  Mary land at  Col lege

Park, Maryland during the years L967 through L970. He carried

a fu l l  schedule there,  teaching candidates for  post -graduate

degrees and doing research work on a governmenta l  pro ject .

I n  add i t i on ,  i n  ea r l y  L967 ,  t he  pe t i t i one r ,  Shao  T .  Hsu ,  accep ted

an invitat ion from the New York Insti tute of Technology in New York

Ci ty  to  ass is t  them in set t ing up a course of  s tudy in  mechanica l

engineer ing.  He agreed to serve as a par t  t ime professor ,  spending

one day per  week at  the New York Inst i tu te.  Each week the pet i t ioner ,

Shao T.  Hsu,  t ravel led f rom Bal t imore,  Mary land to  New York Ci ty .

Somet imes he was accompanied by h is  wi fe ,  the pet i t ioner ,  Char lo t te  C.

Hsu.  Most  t imes the pet i t ioners t ravel led by a i r l ine to  New York

and back. The petit ioner had his own automobile parked at the aLr

terminal. He would drive to New York Insti tute of Technology,

per form h is  teaching chores,  dr ive e i ther  d i rect ly  to  the a i rpor t

and return to Maryland, or he would drive to Long Island and spend

the n ight  in  h is  house.  Pet i t ioners had purchased a house in
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Long Island earLy Ln L967, had it  furnished, and occupied the

house no more than two days per week during the entire period.

Pet i t ioner ,  Char lo t te  C.  Hsu,  never  came to the New York

residence alone nor remained in New York when petit ioner,

Shao T. Hsu, returned to Maryland after an overnight stay in

the Long Is land house.  Pet i t ioner 's  daughter  l ived wi th  her

parents in }ttaryland and then attended Wellesley College in

Boston,  Massachuset ts .  A11 members of  the fami ly  had some

cloth ing and personal  possessions in  the Long Is land house

during the four year period L967 through 1970.

5 .  Pe t i t i one rs ,  Shao  T .  Hsu  and  Char lo t te  C .  Hsu ,  agg rega ted

less than 183 days per year in New York State during each of the

years L967 ,  L968,  1-969 and L970.  Pet i t ioners mainta ined a per-

manent place of abode in Long Island, New York. They were

domic i led in  Mary land where they owned and occupied a $200,000.00

home and where pet i t ioner ,  Shao T.  Hsu,  was a fu l l  t ime tenured

professor  at  the Univers i ty  o f  Mary land.

CONCLUSIONS 0F LAI'il

A .  Tha t  t he  pe t i t i one rs ,  shao  T .  Hsu  and  cha r lo t te  c .  Hsu ,

were not  res idents as def ined in  Tax Law,  SecLion 605(a)  (2)  and

were non-res idents under  Tax Law Sect ion 605(b) .

B.  That  the pet i t ioners fa i led to  meet  the burden of  proof

wi th  respect  to  unsubstant ia ted i temized deduct ions on the i r

Federal income tax returns for L969 and L970 with the exception

of deductions for travel and commuting. To the extent al locable to

New York State income, travel and cormnuting deductions shall  be al lowed.
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C.  Tha t  t he  pe t i t i on  o f  Shao  T .  Hsu  and  Char lo t te  C .  Hsu

is granted to the extent that the petit ioners are hereby declared

to be non-res idents for  income tax purposes for  the years L967

through L970 inc lus ive.

D. That the Income Tax Bureau shall  redetermine the

pet i t ioners '  New York State income tax def ic iency for  the years

L967 ,  L968,  L969 and L970 on the basis  that  the pet i t ioners were

non-res idents and that  the i r  repor ted Federa l  earn ings must  be

al located to  New York and Mary land respect ive ly .  The Income Tax

Bureau is directed to accordingly modify the notices of defieiency

da ted  Apr i l  10 ,  L972  and  Februa ry  26 ,  L973 ;  and  tha t ,  excep t  as

so  g ran ted ,  t he  pe t i t i on  i s  i n  a l l  o the r  respec ts  den ied .

DATED: ALBAI{Y, NEW YORK
September L4, 1-976

Ko*"1t"
uLrir.r,ildS IOi{ER

COMMISSION


