
STATE OF NEW YORK
STATE TAX COMMISSION

In the lulat ter of  the Pet iEion
:

o f
DONALD FIJASTER AND ROSE FLASTER :

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of Personal Income & Unincorporated:Business
Taxes  under  Ar t i c le (s )  22  & 23  o f  the
Tax Law,for the Year (s) oo<*E$o6(x) :
1 9 6 9 ,  L 9 7 O  a n d  1 9 7 1 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Donna Scranton , being dul-y sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day ofAugust ,  L9'76, she served the wlthin

Notice of Decision by (cert i f ied) mai l  upon Donald and

Rose Flaster (reocxgaOaH,L*>gf) the petitloner ln the within proceeding'

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as fol lows: l , l r .  and lv lrs.  Donald Flaster
42 Baker lttl l Road
Great Neck, New York 11023

and by deposit ing same enclosed iu a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal-  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York ,

That deponent further says that the said addressee is the ([eef*ff[I$X*i!€<

X*x$be) pet i t ioner herein and that the address set forth on said wrapper is the

last knonm address of the (Xggf**!g{rg**y*:glxf&gl petltioner,

Sworn to before me this

6th day of August ,  L976.
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
:

o f

DONALD FI,ASTER AI{D ROSE FI,ASTER :

For a Redeterminat ion of  a Def ic iency or  :
a  Revis ion of  a Determinat lon or  a Refund
of Personal Income and Unincorporated
Taxes under  Ar t ic le(s)  22 & 23 of  the
Tax Law for the Year(s))cDn<Bo{:0dtsl :
L969 ,  l 97O and  1971 .

Stat,e of New York
County of Albany

Donna Scranton ,  being duly sworn, deposes and says that

she is an empLoyee of the Department of ?axat ion and Finance, over 18 years of

age, and that on the 6th day of August ,  L9 76, she served the wlthin

Notice of Decision by (cert i f ied) mai l  upon Lawrence J.

M:ittenttral, Esq(representatlve of) the petitioner ln the wlthin proceedlng'

by enclosing a true copy thereof in a securel-y sealed postpald wrapper addresged

as fol tows: Lawrence J. Mit tenthal,  Esq.
275 Madison Avenue
New York, New York 10016

and by deposlt ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said rrapper ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

Gtft day of August , L9 76

AFFIDAVIT OF MAILING

Business

rL-3 (2176)



. STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

luEurt 6' X9?6

A O D R E S S  Y O U R  R E P L Y  T O

tt57-3850
T E L E P H O N E :  ( 5 1 8 ) _ . - = _ _ -

STATE TAX COMMISSION

r lfr, rnd !b;" &ntld Flrrtcr
4? Baksr Ht l,l Sord
€raat floc$c, Serp Yorlc tl023

Dalr !lr. lnd Fr. Fleetar r

Please take notice of the DmI$tOU
of ghe State Tax Commission enclosed herenri th '

Please take further not ice that Pursuant to

Sect ion(s) 69O & 722 of the Tax l-aw, ooY
proceeding in court  to reviel t  an adverse deci-

sion must be commenced within 4 montlrf
f rom the  da te  o f  th is  no t ice .

Tnquiries concerning the computation of tax
due or refund allo'rped in accordance r'l ith this
decision or concerning any other matter relat ive
hereto may be addressed
wiLl  be referred to the

stfiJat
Enc.

cc :  Pet i t ioner 's  RePrese

TAS
SETRI$G ffiFICB

Tax ing  Bu reau ts Representat ive:

a t i ve :

rA -L .12  (1 /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the petit ion

o f

DONALD FLASTER and ROSE FIJ\STER

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
t he  Yea rs  1969 ,  L97O and  1921 .

DECISION

7

Pet i t ioners,  Donard F laster  and Rose Flaster ,  res id ing at

42 Baker  Hi l l  Road,  Great  Neck,  New york,  have f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income and unincorporated business taxes under  Ar t ic les 22 and

23  o f  t he  Tax  Law fo r  t he  yea rs  1969 ,  ! g7o  and  1971  (F i l e  Nos .

0 -58856063  and  1 -78913305) .  A  fo rmar  hea r ing  was  he ld  be fo re

Paul  B.  coburn,  Hear ing of f icer ,  a t  the of f ices of  the s tate

Tax commission, T\,vo world Trade center, New york, New york, on

May  2 r ,  L975 ,  a t  9 :30  a .m.  pe t i t i one rs  appeared  by  Lawrence  J .

Mittentral, Esq. The rncome Tax Bureau appeared by saul Heckel-

man ,  Esq .  ( James  Sco t t ,  Esq .  o f  counse l ) .
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ISSUES

f .  D id pet i t ioner ,  Donald F laster ,  a lone or  as a jo in t

venture wi th  h is  wi fe ,  pet i t ioner  Rose Flaster ,  engage in  an

unincorporated business dur ing the years 1969,  L97O and L97L?

I I .  I f  they conducted such a business,  how should the

income thereof be divid.ed between Lhem for those years?

III.  I f  they engaged in suctr a business during those

years, should any penalt ies be imposed for ttreir fai lure to

f i le unincorporated business tax returns with respect to that

bus iness?

FTNDINGS OF FACT

1.  Pe t i t i one rs ,  Dona ld  F las te r  and  Rose  F las te r ,  f i l ed

New York state combined income tax returns for the years L969,

L97O and  197L .  They  repo r ted  j o in t  sa la ry  i ncome o f  943 ,715 .87

fo r  L969 ,  $49 ,A67 .54  f o r  L97A  and  942 ,058 .20  f o r  I 97L .  They

divided the joint amounts of income equarly. They each l isted.

the i r  occupat ion on sa id returns as " t ravel ing sa lesman".  They

did not f i le New York State unincorporated business tax returns

for  sa id.  years.

2.  On January 28,  1974,  the Income Tax Bureau issued a

Statement  of  Audi t  C?ranges against  pet i - t ioners,  Donald F laster

and Rose Flaster, imposing addit ional personal income taxes for
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the year  L969 in  the sum of  $ I ,235.08 and for  the year  1970 in

the sum of  $1,2t I .08 upon the grounds that  none of  the income

received as commiss ions was at t r ibutable to  Rose Flaster  and

could not ,  therefore,  be sp l i t  between them. f t  a lso imposed

unincorporated business tax for the year 1969 in the sum of

$2 ,032 .17  and  f o r  t he  yea r  L97O i n  t he  sum o f  $1 ,718 .86  upon

the commiss ion income received by pet i t ioner ,  Donald F laster .

I t  fur ther  imposed penal t ies pursuant  to  sect ions 685 (a)  ( I )

and 585 (a) (2) of the Tax Law for the year 1969 in the sum of

$833 .19  and  fo r  t he  yea r  I 97O in  the  sum o f  $601 .61 ,  f o r  f a i l u re

to f i le  un incorporated business tax returns and pay unincor-

porated business tax for  sa id years.  fn  accordance wi th  the

aforesaid Statement  of  Audi t  Clhanges,  i t  issued a Not ice of

De f i c i ency  i n  t he  sum o f  99 ,013 .79 .

3.  On June 24,  L974,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioners,  Donald F laster  and

Rose Flaster, imposing addit ional personal income tax for the

year  L97L in  the sum of  $1,440.01 on the grounds that  none of

the income reported as commissions was attr ibutable to peti-

t ioner ,  Rose Flaster ,  and could not  be sp l i t  between them. I t

also imposed unincorporated business tax for the year L97L in

the sum of  $2, I48.71 upon the commiss ion income received by
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Donald F laster .  f t  fur ther  imposed penal t ies pursuant  to

sec t i on  585 (a )  (1 )  and  sec t i on  585 (a )  (2 )  o f  t he  Tax  Law fo r  t he

year  l 97L  i n  the  sum o f  $773 .54  fo r  f a i l u re  to  f i l e  an  un inco r -

porated business tax return and pay unincorporated business tax

for  sa id year .  In  accordance wi th  the aforesaid Statement  of

Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$4 ,834 .07 .

4 .  Dur ing  the  yea rs  1969 ,  I 97O and  1971 ,  pe t i t i one r ,

Donald F laster ,  was a t ravel ing sa lesman of  l inger ie  for  Miss

Ela ine,  the t rade name for  Sel  Mor Garment  Co.  fnc.  o f  St .

Louis, Missouri,  by written agreement with that f i-rm dated

November  23 ,  1956 .

5. By an agreement prior to L956 with Lisanne, Inc. a New

York company, he had been engaged in sel l ing lounge wear for

that f irm during the years in issue. He continued to represent

and se l l  the i r  l ine af ter  h is  contract  wi th  Miss Ela ine,  which

concurrent business activity was expressly agreed to by Miss

Lisanne and Miss Ela ine,  the i r  respect ive products  being con-

s idered non-compet i t ive.

6-  Af ter  Ju ly  L964,  due to  a hear t  a t tack which prevented

pet i t ioner ,  Donald F laster ,  f rom work ing for  s ix  weeks,  he began

tak ing h is  wi fe ,  Rose,  the co-pet i t ioner ,  on h is  se l l ing t r ips
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and she worked reg'ularly with him on a daity basis, part icu-

larly in carrying luggage and samples back and forth. She

also a ided in  se l l ing and d id a substant i -a l  par t  o f  the record

keeping and bookkeeping.

7.  Pet i t ioner ,  Donald F laster ,  was remunerated for  h is

services to Miss Elaine and to Lisanne by commissions on the

sales that he effected for each respectively. Neither f irm

paid any of  h is  t ravel ing or  se l l ing expenses.  The f i rms for

whom he sold merchandise did not exercise anv substantial con-

t ro l  or  superv is ion over  h is  sa les act iv i t ies and techniques

or over the t ime tre devoted to sales, except to l imit the ter-

r i tory  in  which he could se l1.

B .  Dur ing  the  yea rs  1969 ,  I 97A  and  1971 ,  pe t i t i one r ,

Donald Flaster, engaged a subordinate salesman, one lrving

Dentz, with respect to both l ines to whom he paid a salary and

al l  h is  se l l ing expenses,  which payments pet i t ioner ,  Donald

Flaster ,  charged as business expenses on h is  tax returns.

9.  Pet i t ioners,  Donald F laster  and Rose Flaster ,  were

advised by their accountant that they were not required to f i le

unincorporated business tax returns for  the vears in  issue.

CONCLUSIONS OF' LAW

A.  That  the  income rece ived by  pe t i t ioners ,  Dona ld  F las ter

and Rose Flaster,  f rom f i rms which they represented during the
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years L969,  L97O and l97 l  const i tu ted income f rom thei r  regular

business of sel l ing l ingerie and lounge wear and not compensa-

t ion as employees exempt from the imposit ion of unincorporated

business tax in accordance with the meaning and. intent of

sect ion 703 (b)  o f  the Tax Law.

B.  That  t t re  aforesaid act iv i t ies of  pet i t ioners,  Donald

Flaster  and Rose Flaster ,  dur ing the years 1969,  L97O and L97L

constituted the carrying on of an unincorporated business and

their income derived therefrom was subject to the unincorporated

business tax in accordance with the meaning and intent of

sect ion 703 of  the Tax Law.

C.  That  the c la im of  pet i t ioner ,  Rose Flaster ,  to  a sepa-

rate share of the net income of said unincorporated business fox

her work in the business is f ixed at one-third thereof for each

o f  t he  yea rs  1969 ,  L97A  and  L97L .

D.  That  the pet i t ioners,  Donald F laster  and Rose F1aster ,

had reasonable cause for  not  f i l ing unincorporated business tax

returns for  the years 1969,  L97O and 1971 and,  therefore,  the

pena l t i es  assessed  pu rsuan t  t o  sec t i on  585  (a )  (1 )  and  685  (a )  (2 )

of the Tax Law are waived.

E.  That  the pet i t ion of  Donald F lasLer  and Rose Flaster

is granted to the extent that the net income of the unincor-

porated business carr ied on by pet i t ioners,  Donald F laster



and  Rose  F las te r ,  i n  t he  yea rs  L969 ,  L97O and  1971  i s  deemed

earned jo in t ly  by boLh pet i t ioners,  two- th i rds thereof  by

pet i t ioner ,  Donald F laster ,  and one- th i rd  thereof  by pet i t ioner ,

Rose  F las te r ;  t ha t  t he  pena l t i es  imposed  by  sec t i on  685  (a )  ( f )

and  sec t i on  685 (a )  (2 )  o f  t he  Tax  Law in  the  sum o f  $833 .19  fo r

the  yea r  1969 ,  i n  t he  sum o f  $601 .61  fo r  t he  yea r  1970  and  i n

the  sum o f  $773 .54  fo r  t he  yea r  L97L  a re  cance l l ed ;  t ha t  t he i r

personal  income and unincorporated business taxes for  those

years be recomputed accord ingly ;  and that ,  except  as so granted,

the pet i t ion is  in  a l l  o ther  respect  denied.

DATED: Albany, New York
August  6 ,  1976 PTATE 

TAX COMMTSSTON
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