
STATE OF NEW YORK
STATE TAX CO}O{ISSION

In  the Mat , ter  of  the Pet i t lon

o f

RALPH DOLGOFF & SYLVIA DOLGOFF AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL:

For a Redeterminat ion of a Def ic iency or
^ D^G..-r  ^cPersonal Income &Unintor-

i"i"""""0"'pB'tqt*("9oti"R=t3 or the
Tax Law fo r  the  Year (s )  L967 & 1969.  :

Stat,e of New York
County of Albany

Margaret A. Groelz ,  being duly sworn, deposes and 6ays that

she is an employee of the Department of Ta,xat ion and Finance, over 18 years of

age, and that on ghs 29th day of APri l ,  L976,  she served the  w l th in

Notice of Decision QonrEea:exxluot*@ by (certifled) mail upon Ralph Dolgoff

And Sylvia Do1-goff (rcprExecoax&tieQsA) the petltioner in the wlthln

proceedinB, by encl-ostng a true copy thereof in a securely sealed postpaid

\rrapPer addressed as fol lows: Mr. and Mrs. Ralph Dolgoff

3::."i::il;:u;.Y,";:H 11 s54
and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United St,ates Post Off lce Department withln the StaEe of New York.

Tha.t deponent further says that the sa.id addressee is the (!€pft56{f€EgX{C

o€$ petltioner hereln and that the address set forth on sald wrapper ls the last

known address of the (regcxeoer*ftEeodxtbelxPetltloner.

Sworn

29th

to before me thle

day of Apri l

AD-1.30  ( t174>

L9 zo



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM l07
STATE CAMPUS

ALBANY, N.Y, 12?27

A R E A  C O O E  5 I 8

DAT&lDr AlbdDy, Neur York
Apri l  29,  L976

tjlr. and Mrc. Ralph Dolgoff
449 Cleanneadow Drlve
Eart Meadow, New York 11554

Dear !lr. and Mrs. Dolgoff :

P1ease take notice of the DECISION
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
sect ion(s)  ggO & 722 of  the Tax Law,  any
proceeding in court to review an adverse deei-
sion must be commenced within 4 monthg.
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep1y .

s T A l €  T A X  C O M M T S S T O N

I IEARIT{G UI I IT

P A U L  G R E E N B E R G

S E C N E I A R Y  T O
coMM r55 |  Ot {

A o D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 457-38s0

Supervlslnq Tax
HEBRING OFFICER

rA-1 .12  (L2 /7s )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f

RALPH DOI.GOFF and SYLVTA DOIGOFF :

for  Redeterminat ion of  Def ic iency or  :
for Refund of Personal Tncome and Un-
incorporated Business Taxes under :
Ar t ic les 22 and 23 of  the Tax Law for
the Years l -967 and L969.  :

:

DECIS ION

Pet i t ioners,  Ralph Dolgof f  and Sylv ia  Dolgof f ,  res id ing at

449 Clearmeadow Dr ive,  East  Meadow, New York 1f554,  have f i led a

pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of  personal

income and unincorporated business taxes under  Ar t ic les 22 and 23 of

the  Tax  Law fo r  t he  yea rs  1967  and  1969 .  ( r ' i I e  No .  9 -34507313 . )  A

formal  hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,  d t

ttre off ices of the State Tax Commission, T\lvo Wor1d Trade Center, New

York ,  New York ,  oD  June  17 ,  1975 ,  d t  1 :10  P .M.  Pe t i t i one r  Ra lph

Dolgof f  appeared pro se and for  h is  wi fe ,  Sy lv ia  Dolgof f .  i fhe

Income Tax Bureau appeared by Saul  Heckelman,  Esq.  (Solomon Sies,  Esq. ,

o f  Counse l ) .
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ISSUES

I.  Have pet i t ioners,  Ralph Dolgof f  and Sylv ia  Dolgof f ,  a l ready

paid an assessment made by the Income Tax Bureau on their 1967 New

york State personal income tax return in connection with an unreported

Federal audit change for that year?

I I .  Did pet i t ioner ,  Ralph Dolgof f ls  act iv i t ies as an insurance

and mutual fund salesman during the years L967 and 1969 constitute

the carrying on of an unincorporated business?

III.  Did the Income Tax Bureau sustain i ts burden of proof when

it sought to amend the Statement of Audit Changes and Notice of

Deficiency at t tre June L'7 , L975, formal hearing to include for the

year  L969,  $6,599.97 in  income received by pet i t ioner ,  Ra1ph Dolgof f ,

from David Marks, Jr.,  General Agent of the New England Mutual Life

Insurance Company, ds income subject to the unincorporated business

tax?

IV.  Did pet i t ioner ,  Ralph Dolgof f ,  have reasonable cause for

fa i l ing to  f i le  un incorporaLed business tax returns for  the years

1967 and L969?

FINDINGS OF FACT

1.  Pet i t ioners ,

f i l ed  New York  S ta te

Ralph Dolgoff and his

income tax returns for

w i fe ,  Sy l v ia  Do lgo f f ,

the years L967 and L969.
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2.  On November 29,  L97I ,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioners,  Ralph and Sylv ia  Dolgof f ,

making an assessment on their 1967 New York State personal income tax

return in connection with an unreported Federal audit change for that

same year .  The assessment  was for  $97.86 p lus in terest ,  the to ta l

amount  due being $119.12.  At  the formal  hear ing i t  developed that

petit ioners had already paid this amount in December, L97L.

3.  Pet i t ioner ,  na lph Dolgof f ,  d id  not  f i le  New York State in in-

corporated business tax returns for the years 1967 and 1969.

4.  On November 29,  L97L,  the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Ralph Dolgoff, imposing

unincorporated business tax upon the income received by him for his

activit ies as an insurance and mutual fund salesman during the years

L967  and  L969 .  I t  a l so  imposed  pena l t i es  o f  $316 .2 I  f o r  f a i l u re  to

f i le  un incorporated business tax returns for  1967 and 1969.  In

accordance wi th  the aforesaid Statement  of  Audi t  Changes,  i t  issued

a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $ ] ,584 .33 .

5.  Dur ing the years L967 and L969,  pet i t ioner ,  Ralph Dolgof f ,

was an insurance and mutual funds salesman on behalf of dif ferent

companies. Sales of insurance and mutual funds were made to the same

customers at  the same t ime.  In  1969,  pet i t ioner  a lso served as con-

sul tant  to  Ai r  Cargo Specia l is ts ,  Inc. ,  oD a non- insurance mat ter .
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6. During the years L967 and L969, the companies for whom

pet i t ioner ,  Ralph Dolgof f ,  so ld insurance and mutual  funds d id not

withhold Federal and New York State income taxes and social security

tax from the commissions paid to him, except as discussed in paragraph

B below.  Pet i t ioner  deducted business expenses on Schedule r rCrr  o f

h is  Federa l  tax return.  He repor ted soc ia l  secur i ty  as a se l f -

employed person. He maintained an off ice at home, for which he

deducted rent on business property, where he did evening and weekend

work, and where he sometimes received prospective customers. The

companies for whom he sold insurance and mutual funds did not exer-

c ise superv is ion or  contro l  over  h is  sa les act iv i t ies,  on ly  ask ing

pet i t ioner  to  at tend occasional  seminars and c lasses.  Pet i t ioner  was

free to  determine for  h imsel f  the t ime,  p lace and manner  for  so l ic i t -

ing business.  Pet i t ioner  d id  par t ic ipate in  the Agent 's  Ret i rement

Plan of New England Mutual Life Insurance Company and the Agent's

Pension Plan of Madison Life Insurance Company, two of the companies

for whom petit ioner sold insurance and mutual funds. Under the New

England Mutual Life Insurance Company retirement plan, the company,

on the basis  of  an agent 's  commiss ions,  contr ibutes to  a ret i rement

account for the agent. The agent makes no personal contribution to

the p lan.
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7.  In  1969,  pet i t ioner ,  Ralph Dolgof f ,  worked as an insurance

agent  for  David Marks,  Jr . ,  Genera l  Agent  of  the New England Mutual

Life Insurance Company (herein, "Marks Agency"). The Marks Agency

prov ided pet i t ioner  wi th  the fo l lowing:  an of f ice and te lephone at

i ts  o f f ice at  666 Fi f th  Avenue,  New York,  New York i  access to  a

secretar ia l  pool  for  typ ing and message- tak ing;  s tat ionery wi th

pet i t ioner 's  name on i t ,  and business cards.  The Marks Agency a lso

prov ided pet i t ioner  wi th  leads for  new business,  in  addi t ion to  those

developed by pet i t ioner  on h is  own.  Mr.  Marks was avai lab le to

pe t i t i one r  f o r  adv i ce .  Sec t i on  5 (B )  o f  t he  Agen t ' s  Con t rac t  en te red

into on October 1, 1968, between the Marks Agency and petit ioner

prov ides,  in  par t :  "Noth ing conta ined in  th is  Contract  shal l  be

construed to create the relationship of employer and employee. "

B.  In  addi t ion to  commiss ions received by pet i t ioner ,  Ralph

Dolgof f ,  in  1969 f rom the Marks Agency,  pet i t ioner  received ;6 ,599.97

which he reported on his tax return as wages. The Income Tax Bureau

at the ,fune I7, 1975, formal hearing sought to amend the Statement

of Audit Changes and Notice of Deficiency to include this amount as

income subject  to  the unincorporated business tax.  Pet i t ioner

received these payments for  making h imsel f  avai lab le to  agents of

New England L i fe  to  d iscuss techniques developed by pet i t ioner  for
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corporate sel l ing of l i fe insurance. The palzments were made to

petit ioner by the Marks Agency in l ieu of an earl ier arrangement

whereby petit ioner was to have shared in commissions from sales made

by other insurance agents pursuant to his corporate sales technique.

The new arrangement was made because the Marks Agency thought its

agents might exploit peti t ioner's techniques and not share commis-

sions with petit ioner. Federal and New York State income taxes and

social security tax were withheld by the Marks Agency from the

$6  , 599  . 97  .

9 .  Pet i t ioner ,  Ralph Dolgof f ,  prepared h is  own tax returns for

t l re  years L967 and 1969.  For  seventeen years pet i t ioner  pract iced

as a publ ic  accountant .

CONCLUSIONS OF I,AW

A. That the commission and consultant income received by

petit ioner, Ralph Dolgoff, from the companies he represented during

the years L967 and L969 constituted income from his regular business

of sel l ing insurance and mutual funds, or as a consultant on non-

insurance matters, and not compensation as an employee exempt from

the imposit ion of unincorporated business tax in accordance with

the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.
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B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Ralph Dolgof f ,

during the years J-967 and 1969 constituted the carrying on of an

unincorporated business and his income derived therefrom was subject

to the unincorporated business tax in accordance with the meaning

and in tent  o f  sect ion 703 of  the Tax Law.

C.  That  the payments received for  serv ices prov ided by pet iL ioner ,

Ralph Dolgoff, to the Marks Agency in connection with his corporate

Ii fe insurance sales technicrue were services performed in further-

ance of  pet i t ioner 's  bus iness act iv i t ies,  the conduct  o f  which con-

st i tu te an unincorporated business,  and therefore were subject  to

the unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703 of  the Tax Law.

D.  That  pet i t ioner ,  Ra1ph Dolgof f ,  hav ing pract iced as a publ ic

accountant for seventeen years should have known of the requirement

to f i le unincorporated business tax returns for the years 1967 and

L969 ,  and ,  t he re fo re ,  t he  pena l t y  assessed  pu rsuan t  t o  sec t i on  685  (a )

of the Tax Law is not waived.

E.  That  the pet i t ion of  Ralph Dolgof f  and Sylv ia  Dolgof f  is

granted to the extent that with regard to petit ioners' 1-967 New York

State personal  income tax return,  pet i t ioners wi I I  be g iven credi t

for  the i r  payment  of  $119.12 made pursuant  to  the Not ice of  Def ic iency
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issued November 29,  I97L;  and,  that ,  except  as so granted,  the

pet i t ion is  in  a l l  o ther  respects  denied.

F. That further, that the Income Tax Bureau is hereby directed

to modify the Statement of Audit Changes and Notice of Deficiency

issued November 29,  1971,  re la t ing to  pet i t ioner  Ralph Dolgof f 's

fai lure to f i le New York State unincorporated business tax returns

for the years L967 and L969, by adding to income from business for

the year  1969 the sum of  $6,599.97,  making the to ta l  un incorporated

bus iness  tax  due  under  sa id  No t i ce  o f  De f i c i ency  the  sum o f  $1 ,459 .92 ,

together with such interest as may be lawful ly owing.

DATED: Albany, New York
A p r i l  2 9 ,  L 9 7 6

STATE TAX COMMISSION

h*n[- )C*t-'---'
COMMISSIONER

COMMISS IONER


