
STATE OF NEI^T YORK
STATE TAX COM},IISSION

In  the Mat ter  of  the Pet i t ion

o f

THEODORE E. and B.OSALINE DAVIS

For a Redeterminat ion of a Def ic iency or
a RevlsLon of a Determinat ion or a Refund
o f  Pe rsona l  I ncome
Taxes under  Ar t ic leCc)  22

AFFIDAVIT OF MAILING

of the
Tax Law fo r  the  Year (s )  o r  Per lod(s )

l A T A  1 q 7 l  s n d  1 0 7 2

State of New York
County of Albany

BRUCB BATCHELOR , being duLy sworn, deposes and says that

she is an employee of the Department of Taxatton and Finance, over 18 years of

age, and that on thefJ.sf i  day of Decembe- L9 
T[r  

she served the wlthin

Not ice  o f  Dec is ion  by  (cer t l f ied)  ma lL  uponThedore  E.  and

Rosaline Davis (re,preee.nf.alive-of) the petitloner Ln the withln proceedlng,

by enclosing a true copy thereof in a securely sealed postpaLd wrapper addreseed

a s  f o l l o w s :  M r .  a n d  M r s .  T h e o d o r e  E .  D a v i s
a  ^  \ l

6 2 4  l ' e r n  S t r e e t
W e s t w o o d ,  N e w  J e r s e y  0 7 6 7 5

and by deposit i .ng same enclosed tn a postpald properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the Stat,e of New York.

Thar- deponent further says that the said addreesee is the (*epreece&a*Lrro

-et+he)r- petltioner herein and that the address set forth on said wrapper Ls the

last known address of the -(rcprescntaLivc-of,-thc) petltioner.

Sworn to before me thLs

2 1 s t  d a y  o f p s s e m b e r

rA-3 (2/76>

,  LgTG
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STATE TAX COMMISSION

r

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

, a

A D O R E S S  Y O U R  R E P L Y  T O

TELEPH.NE:  r r r4  457 -3850

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

December 21, L976

Mr. and Mrs. Theodore E. Davts
624 Fern Street
Westwood, Ncw Jersey 07675

Dear Mr.  and MrE* Davls:

Please take not ice of the DECISION
of the State Tax Commission enclosed herewith.

PLease take further not ice that pursuant to
Sect ion(s) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be conunenced within 4 mOnthg
from the date of this not ice,

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed to the undersigned. They
will be referred to the proper party for repLy.

YerY trutv Yours '
- /  '  . t  r " -  , i ,nl 'L''-''J' 

,' I 
.tJ'-'--''

Fnank J." Pucela
Enc' Supervloor of surall

cc: 
1ms Hearlnge

Taxing Bureauts Representat ive:

rA -1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

THEODORE E. ANd ROSALINE DAVIS DECISION

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Taxes :
under Art icle 22 of the Tax Law for
t he  Yea rs  1970 ,  1971  and  L972 .  :

Pet i t ioners,  Theodore E.  and Rosal ine Davis ,  res id ing at

624 Eern Street ,  Westwood,  New Jersey 07675,  have f i led a pet i t ion

for  redeterminat ion of  a  def ic iencv or  for  re fund of  personal

income tax under Art icle 22 of the Tax Law for the years 1970,

1971  and  L972 .  ( r i l e  No .  2 -29Le3556  (L972 ) ) .

A small claims hearing was held before Joseph Marcus, Hearing

Of f i ce r ,  o r1  Augus t  19 ,  L976 ,  d t  LOz45  A .M. ,  d t  t he  o f f i ces  o f  t he

State Tax Commission, T\^ro World Trade Center, New York, New York.

The pet i t ioner  appeared pro se and for  h is  wi fe ,  pet i t ioner ,

Rosal ine Davis .  The Income Tax Bureau appeared by Peter  Crot ty ,  Esq. ,

( l , ou i s  Sen f t ,  Esg .  o f  counse l ) .

,/
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rSSUE

Can a nonresident taxpayer count holidays, sick days and

vacation days as days worked outside New York State for purposes

of  a l locat ion of  wages to  New York State for  the years in  quest ion?

FTNDINGS OF FACT

I .  Pet i t ioner ,  Theodore E.  Davis ,  was employed by the

Uni ted States Treasury Depar tment ,  In ternal  Revenue Serv ice,

Reg iona l  Counse l ' s  O f f i ce ,  f o r  t he  yea rs  L97O,  I97L  and  L972 ,

and f i led nonresident New York State income tax returns for such

years.  Pet i t ioner  made c la ims for  re fund for  the years 1970 and

I97L  ( r i l e  No .  L -732L8944) ,  f o r  pa r t  o f  t he  pe rsona l  i ncome taxes

paid.  For  the year  L972,  the Income Tax Bureau has issued a State-

ment  of  Audi t  Chanqes and a Not ice of  Def ic iencv re la t ive thereto.

The issue is the same in al l  three years. The Income Tax Bureau

did not al low the taxpayer to count holidays, sick days and vacation

days as days worked outside New York State in determining the wages

al locable to  New York State.

2.  The pet i t ioner  was paid for  the hol idays,  s ick days and

vacation days for the years in question, and he was not within

New York State on any of such days. Accordingty, the petit ioner

contends that  20 I IYCRR 131.16 is  unconst i tu t ional  in  not  permi t t inq

such days to be counted as days worked outside New York State for

purposes of  a l locat ion of  wages.



3.  By

pet i t ioner,

in dispute.

3

agreement between

no other issue is

the Income

in d ispute;

Tax Bureau

the facts

and

are

the

not

CONCLUS IONS OF I,AW

A. That the petit ioner is not permitted to count holidays,

sick days and vacation days for the years in question as days

worked outside New York State for purposes of al location of

income wi th in  the meaninq and in tent  o f  20 NYCRR 131.16.

B. That the constitut ionali ty of the laws and regulations

of the State of New York are presumed at the administrative

Ievel  o f  the New York State Tax Commiss ion.  There is  no jur is-

dict ion at the administrative level to declare such laws or

regulat ions unconst i tu t ional .  Therefore,  iL  must  be presumed

sect ions 631 and 632 of  the Tax Law and sect ion 131.16 of  the

New York State personal income tax recrulations are constitut ional

to  the extent  that  they re la te to  the a l locat ion of  the pet i t ioner 's

wages to New York State in determining the correct income tax

l iabi l i ty for ttre years in question.

C.  That  the Not ice of  Def ic iency dated March 31,  L975,

for  the year  L972,  is  susta ined and pet i t ion for  redeterminat ion

i s  den ied .
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D.  That  the pet i t ioner 's  c la im for  re fund for  the

years  L97O and  I97L  (F i l e  No .  732L8944) ,  i s  den ied .

DATED: A1bany, New York
D e c e m b e r  2 I ,  f 9 T 6

STATE TAX COMMISSION

SIDENT

COMMISS IONER

COMMISS IONER


