
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet l t ion
:

o f
HOLLY S. CI,AREI@ON TRUST :

iIOIIN S. GILMAN and Another, TRUSTEES
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat,ion or a Refund
of Personal fncome
Taxex under Art ic leQs) 22 of the
Tax Lawifor the YearS) or Rooftod{sf L972 :

State of New York
County of AIbanY

Denise Burke , being duly sworn, deposee and says that

she is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l3thday of August ,  L9 76, she served the withln

Notice of Decision by (cert i f ied) mai l  upon John S. Gi lman, Esq.

(representat ive of)  the pet i t loner tn the within proceedlng,

encloslng a true copy thereof in a securely sealed postpaid rrrapper addressed

folLows: i lohn S. Gi lman, Esg.
& Max T .  S toner ,  Esg.
44 Exchange Street
Rochester,  New York L46L4

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off lc ial  depository) under the exclusive eare and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representatlve

of the) pet i t ioner herein and that the address set,  forth on said nrapper is the

last known address of the (representat ive of the) petLt loner.

Sworn to before me thls

13th day of August ,  L9 76

AFT'IDAVIT OF MAILING

by

a s

rA-3 (2176>

/. 6r, ,u , -r,r., €l t Sr )Ctr
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Taxex under Article (S) 22 of the
Tax Law,for the Year(E) or *xrSo<b(x)L972 :

State of New York
county of Albany

Denise Burke , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 13th day of August , L9 76, she 
""ffjrofin?;ltEttJtendon rrusr

Notice of Decision by (certif ied) nail upon John S. Gilman and Ano-
ther,  Trustees

(repexeoo**re<>d) the petitioner in the within proceedlng,

enclosing a true copy thereof in a secureLy sealed postpaid r traPPer addressed

fol lows: Hol ly S. Clarendon Trust
John S. Gi lman, Trustee
44 Exchange Street
Rochester, New York L4614

and by depositlng 
-sime 
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-in 

t postpaid properly addreseedwrapper ln a

custody of(post of f ice or off ic ial  depository) under the exclustve care and

the United States PostaL service within the State of New York.

That deponent further says that the said addressee ls the 6nee*m*x$ue
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last known address of the iloe8rm*xkinaornfuAhc* petitl.oner.
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STATE TAX COMMISSION

r

5TATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

tugrugt 13. 1976

A D D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:15161 {57-3850

8olly 8. Climndon Trurt
.Iohn 8. GLlman, Tnrrtss
44 &rehange Streot
Roqherter, tfeip York 14614

Doer 8Lrr
PLease take notice of the DEq[6IOt
of the State Tax Commission encLosed hereruith.

Please take further notice that Pursuant to

Section(;r) egO of the Tax Law' anY
proceeding in court to revietl an adverse deci-

sion must be cornmenced within 4 mOnthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or coneerning any other matter relative

rsigned. Theyhereto may be addressed to the
wilL be referred to the proPer

Enc.

cc :  Pet i t ioner 's  Repres
&artng

a t i ve :

l y .

lng '8ax

Off,l,cer

Taxing Bureauts Representat ive:

rA -1 .12  0 /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HOLLY S. CLARENDON TRUST
JOHN S. GILMAN and Another,  Trustees

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal fncome Tax under Art ic le
22 o f  the  Tax  Law fo r  the  Year  L972.

DECISION

Pet i t ioner ,  Hol ly  S.  Clarendon Trust ,  John S.  Gi lman and

another ,  Trustees,  44 Exchange Street ,  Rochester ,  New York L46I4,

pet i t ioned for  redeterminat ion of  def ic ienc ies in  personal  income

tax under  Ar t ic le  22 of  the Tax Law for  the year  1972-

A formal hearinq was treld at the off ices of the State Tax

Commiss ion,  Rochester ,  New York,  or r  October  L6,  L975,  bef ,ore L.

Robert Leisner, Hearlng Off icer. The taxpayer appeared by John

S. Gilman and Max T. Stoner. The fncome Tax Bureau appeared by

Peter  Crot ty ,  Esq.  (A lexander  Weiss,  Esq.  ,  o f  counsel ) .

ISSUE

Whether the Holly S. Clarendon Trust

t ional income tax and whether the statute

tax was const i tu t ional .

was l iable for addi-

imposing such addit ional
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FINDTNGS OF FACT

1.  Pet i t ioner ,  Hol ly  S.  Clarendon Trust ,  John S.  Gi lman

and another, Trustees, t imely f i led New York State income tax

returns for the year L972. The total amount of tax paid was

F I27 ,308 .00 .

2.  A Not ice of  Def ic iency in  personal  income tax for  the

year 1972 was issued on JuIy 29, L974 against the taxpayer under

F i l e  No .  FB25 -

3. The taxpayer petit ioned for redetermination of the

def ic iency in  the amount  of  92I ,228.94.

4. Cleapter 718 of the L973 Laws of New York amended section

618 of  the Tax Law to s tate as fo ] lows:

"The New York taxable income of a resident
estate or  t rust  means i ts  Federa l  taxable
income as defined in the laws of the United
States for the taxable year, with the
fo l lowing modi f icat ions : .  .  .  .

"  (4)  There shal l  be added or  subtracted (as
the case may be) the modif ications described
in  pa rag raphs  (6 ) ,  ( f 0 )  and  (11 )  o f  subsec t i on
(b)  and in  paragraphs (11)  and ( f3)  o f  sub-
sect ion (c)  o f  sect ion s ix  hundred twelve.  "

Sec t i on  612  (b )  s ta tes  as  fo l l ows :

"  (b)  Modi f icat ions increasing federa l  ad justed
gross income. There shall  be added to federal
ad jus ted  i ncome : . . . .
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" (11) rn the case of a taxpayer who has deducted
one-half of the amount by which net long-term
capi ta l  ga ins exceeds net  shor t - term capi ta l  loss
for the taxable year, one-f i f th of the amount as
deducted. "

Subdiv is ion 4 of  the Laws of  L973,  Chapter  7L8,  sect ion 2,

ef fect ive ,June 11,  I973,  added reference to  Paragraphs (10)  and

(11)  of  sect ion 612 (b)  o f  the Tax Law.  Sect ion 4 of  the Laws

o f  L973 ,  Chap te r  718 ,  e f fec t i ve  June  11 ,  1973 ,  p rov ided  i n  pa r t

that the amendment of subdivision 4, section 618, of the Tax Law

shall apply to al l  taxable years beginning on or after January I,

L972 .

5. The overal l  ef fect of  these amendments was to increase

a trustrs New York taxable income by adding back twenty percent

of the capital gain d.eduction. The amendments were made retro-

a c t i v e  t o  J a n u a r y  1 ,  L 9 7 2 .

'  
6 .  The Hol ly  Clarendon Trust  ( the " taxpayer")  so ld s tocks

as fo l lows dur inq L972:

Stock Date of Stock Gain  o r  (Loss )

92O st rares Polaro id Corp.  2 /L7/72 $ 92,840
44O shares Uni ted Brands 2/L7/72 (L4,8O4)
4404 st rares Xerox Corp.  2 /L7/72 584,986
5000  sha res  Xerox  Corp .  3 /23 /72  672 ,L84

7. The Trust f i led a t imely L972 return report ing New York

income o f  $1 ,443 ,274 .0O and ,  a f te r  deduc t i ons ,  a  taxab le  i ncome

o f  ; 667 ,003 .00 .  A  l ong - te rm  cap i t a l  ga in  deduc t i on  o f  $667 ,603 .00
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was taken on the return. fn september, 1973, three months after

the amendment to section 618 was enacted, the Department of Taxa-

t ion and Finance increased the Trust 's  Lg72 taxable income by

$133 ,620 .60 .

B. The decision by the Trustees of the Holly clarendon

Trust  to  se l l  the s tock was made af ter  carefu l  considerat ion of

the New York Tax Law as it  existed in L972. The event giving

r ise to  the tax was ent i re ly  wi th in  the contro l  o f  the Trustees.

Had the Trustees been aware of this tax, they might not have sold

the stock or would have sold less stock. The Trustees had a

fiduciary duty to administer and conserve the assets of the Trust

for  the benef ic iary .

9. The taxpayer asserts that the retroactive application of

the cited amendment, which increases the Holly Clarendon Trustts

1972 New York taxable income by twenty percent of i ts long-term

capital gain deduction, is so arbitrary and oppressive as to deny

due process of law in contravention of the 5th and L4iuh Amendments

of  the Const i tu t ion of  the Uni ted States and Ar t ic le  I  Sect ion 6

of the Constitut ion of the State of New york.

CONCLUSIONS OF LAW

A .

dec la re

Tax Law

That  the State Tax Commiss ion has no jur isd ic t ion to

a Tax Law unconst i tu t ional .  The const i tu t ional i ty  o f  the

is  presumed at  the admin is t rat ive level  o f  ad judicat ion.
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Tlrerefore, i t  must be presumed that section 4 of Chapter 718

of the Laws of L973 is constitut ional to the extent that i t

relates to the imposit ion of addit ional personal income tax

which is the subject of this proceeding.

B.  That  the taxpayer ls  pet i t ion is  denied and the def ic iency

l_s sus ta ined .

C. That pursuant to the Tax Law, interest shall  be added

the total amount due unti l  paid.

DATED: Albany, New York

A u g u s t  1 3 ,  L 9 7 6

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER

;- .//,a;27"t't,

COMMISSIONER


