
STATE OF'NEW, VORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HO1/IIa3D caRTER, JR. & AFFIDAVIT OF MAIL.ING

rhe Deparrment'.:";::"::: 
":. 

L.":","."::',:";:"::":,

23rd day of November ,  L976, she served the wlthln

by (certified) mail upon Howard & Betty

H. Carter, Jr. [{lAry|*q***lfigx**) the petltioner ln the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follows: I\1r. and ]vlrs. Howard Carter, Jr.
1320 Rahway Road
Scotch Plains, New Jersey 07060

and by deposlt ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f lce or off ic ial  depository) under the exclusLve care and custody of

the UniEed States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the (rstIge€ffidalg

q&*ltd petitloner herein and that the address set forth on said lrrapper ls the

last known address of the (reAreOgEf&g&iffix9&xglfd peritloner.

Sworn to before me Ehls

For a nua"BF3'$ffiHa.9STBP a Deficiency or
a Revision of a Determinat ion or a
of Personal fncome
Taxes under Art ic le(c) 22
Tax Law;for the Year(s)prXfie6&d6o) L965,
L966 and A967.

State of New York
County of Albany

Donna Scranton

she is an empl-oyee of

age, and that on the

Notice of Decision

Refund

of the

22nd  day  o f

rA-3 (2/76)



STATE OF NEhI,YORK
STATE TN( COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HoIilIa_RD cnSTER, JR. &
BETTY H. CARTER

For a Redeterminat ion of  a Def ic iency or
a RevLsion of  a Determlnat ion or  a Refund
of Personal Income
Taxes under Art ic le(*)  22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s)gAfruie$(g) 1965,
1966 and 1967

State of New York
County of Albany

Donna Scranton

she is an employee of

age, and that on the

Notice of Decisi"on

rhe Deparrmenr' 
":";::"::: ":".":.,"."::' 

; ';""::":,

23rd, day of Novembe- L976, she served the within

by (cert i f ted) mai l  upon James F.

the petitioner ln the withln proceedlng,

securely sealed postpaLd wrapper addressed

Watson, Esq..  (representat ive of)

by encl-osing a true copy thereof in a

as foLLolss: James F. Watson, Esq.
1 Wal1 Street
New York, New York

and by deposit ing same enclosed ln a postpaid properLy addreseed wrapper ln a

(post of f tce or off tc lal  deposttory) under the excluslve care and custody of

the United States Postal  Servl-ce wlthin the State of New York.

That deponent further says that the said addressee is the (repreeentatlve

of the) pet i t ioner herein and that the address set forth on satd l rrapper is the

last knswn address of the (representat, ive of the) pet l t loner.

Sworn

/  < ? d

to before me thls

rA-3 (2176)

,L976



STATE TAX COMMISSION

STATE OF NEW YORK

DEPAR.TMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lFrtsbm :lr, l9?$

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: rsrel 45?-ftt0

r
lh. rm{ l&r. l$;r*t ftr$mr CIrr
fSAO hht br{
8eiilh f;lnlmr tlr trW Sro6O

Drrr tih. rail tfu. furtlrl

Pl-ease take notice of the !0GIgItll
of  the State Tax Commission enclosed herewith.

Please take further not ice that Pursuant to
Section($ 6ffi of the Tax Law, anY
proceeding in court to revieqt an adverse deci-
sion must be comrnenced within 4 mthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allo'wed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undeffi-
will be referred to the proper

Enc.

cc :  Pet l t ioner 's  Repres

TII
trrIsfrn

a t i ve :

Taxing Bureauts Representat ive:

They

rA-1 ,  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMTSSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

HOWARD CARTER, JR. &
BETTY H. CARTER

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Personal  Income Taxes
under  Ar t ic le  22 of  the Tax Law for
the  Years  1965 ,  L966  and  L967 .

DECTSTON

Howard Car ter ,  Jr ,  and Bet ty  H.  Car ter ,  I32O Rahway Road,

Sco tch  P Ia ins ,  New Je rsey  07060 ,  f i l ed  a  pe t i t i on  under  sec t i on  689

of  the Tax Law for  the redeterminat ion of  a  def ic iency dated Apr i l  13,

L97O, in  personal  income taxes under  Ar t ic le  22 of  the Tax Law for

the  yea rs  1965 ,  1966  and  1967 .  (F i I e  No-  732OL570 . )

A hear ing was duly  held at  the of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New York,  New York,  oh February B,  1972,  before

Nigel  G.  Wr ight ,  Hear ing Of f icer .  Pet i  t ioners were represented by

James  F .  Watson ,  Esq . ,  o f  G i f f o rd ,  Woody ,  Car te r  and  Hays .  The

Income Tax Bureau was represented by Edward H.  Best ,  EsQ.e (Francis  X.

Boy lan ,  Esq . ,  o f  counse l ) .  The  reco rd  o f  sa id  hea r ing  has  been  du l y

examined and considered.
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ISSUE

The  i ssue  i n  th i s  case  i s  t he  a l l oca t i on  o f  i ncome to  New

York of  an at torney admi tLed to  pract ice in  both New Jersey and

New York.

FINDINGS OF FACT

1.  Pe t i t i one rs  a re  res iden ts  o f  Sco tch  P la ins ,  New Je rsey .

2 .  Howard  Car te r ,  J r .  i s  an  a t to rney  admi t ted  to  p rac t i ce

in both New York and New Jersev. fn New York he is the senior

pa r tne r  i n  t he  f i rm  o f  G i f f o rd ,  Woody ,  Car te r  and  Hays  w i th  o f f i ces

a t  One  WaI I  S t ree t ,  New York  C i t y .

3 .  I n  New Je rsey ,  Mr .  Ca r te r  has  sub leased  a  one - room o f f i ce

f rom a  l aw  f i rm  a t  120  Depo t  Pa rk ,  P la in f i e ld ,  New Je rsey .  He  has

ma in ta ined  th i s  o f f i ce  fo r  ove r  I 0  yea rs  and  p rev ious l y  had  a

d i f f e ren t  o f f i ce  i n  P la in f i e1d ,  New Je rsey ,  f o r  ove r  l 0  yea rs .  A

secretary is  mainta ined at  that  o f f ice and New Jersey unemployment

taxes are paid.  The New york f i rm re imburses Mr.  Car ter  for  the

expenses  o f  t h i s  o f f i ce .  Mr ,  Ca r te r  has  h i s  own  le t te rhead  fo r

use  a t  h i s  New Je rsey  o f f i ce .

4 .  Mr .  Ca r te r r s  c l i en ts  i nc lude  the  Un i ted  Na t iona l  Bank

o f  P la in f i e ld ,  C rosswood  Produc ts  o f  Rose l l e ,  New , Js1 ' ssy ,  and  a

hospi ta l  and a church in  New Jersey.  He handles many New Jersey

es ta tes .
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5.  Mr.  Car ter  spends about  one- th i rd  of  h is  t ime work ing

at  or  f rom his  New Jersev of f ice and two- th i rds of  the t ime at

o r  f rom h i s  New York  o f f i ce .  Mr .  Ca r te r ' s  t ime  a t  h i s  New Je rsey

of f ice is  spent  ent i re ly  upon New Jersey mat ters ,  there being no

ind i ca t i on  i n  t he  reco rd  to  the  con t ra ry .  Mr .  ca r te r ' s  t ime  a t

h is  New York of f ice is  spent  at  least  a  smal l  par t  on New Jersey

mat ters .  Any help he receives on New Jersey mat ters  in  e i ther

of f ice is  f rom a lawyer  of  the par tnership who is  admi t ted to

pract ice in  both New York and New Jersey.  The f i rm does not  keep

t ime  shee ts  on  each  a t to rnev .

6.  The fees which Mr.  Car ter  earns f rom his  New Jersey

pract ice are paid over  to  the New York par tnership.  The only

income which Mr.  Car ter  receives f rom his  law pract ice is  a  share

of  the to ta l  prof i ts  o f  the New York par tnership which share is

spec i f i ed  i n  t he  pa r tne rsh ip  ag reemen t .

7 .  Mr .  Ca r te r ' s  f ees  f rom h i s  New Je rsey  p rac t i ce  were

about  eO% of  h is  share of  the New York par tnership prof i ts  in

1965 but  in  L966 and l -967 these fees exceeded such prof i ts  even

af ter  the fees were reduced by d i rect  New .Tersey expenses.  No

re lat ion appears to  ex is t  between the New Jersey fees and the

amount  of  the share of  the New York prof i ts .

B .  The  g ross  rece ip t s  f rom Mr .  Car te r ' s  New Je rsey  c l i en ts

were  abou t  LL% o f  t he  f i rm 's  g ross  rece ip t s  i n  1965  and  were  L7%
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and I8" / "  respect ive ly  in  1966 and L967.  (Gross receipts  f rom the

f i rm 's  o the r  New Je rsey  c l i en ts  a re  e i t he r  unknown  o r  nomina l . )

The d i rect  expenses at t r ibutable to  the New Jersey fees were very

smal l  and those at t r ibutable sote ly  to  New York income are unknown.

The  f i rm 's  to ta l  expenses  were  abou t  ha l f  o f  i t s  g ross  i ncome.

g.  Mf .  Car ter  repor ted on h is  New York tax returns only

two- th i rds of  h is  income f rom the New York par tnership.  In  doing

th i s ,  Mr .  Ca r te r  was  fo l l ow ing  the  te rms  o f  an  ag reemen t  se t t l i ng

wi th the fncome Tax Bureau a prev ious controversy for  the year

1954 on the same issue involved in  th is  hear ing but  which d id not

reach  the  l eve l  o f  a  Commiss ion  hea r ing .

10 .  The  de f i c i ency  asse r ted  aga ins t  Mr .  and  Mrs .  Car te r

fo r  t he  th ree  yea rs  amoun ts  to  $8 ,189 .92  p lus  i n te res t  t o  t he

da te  o f  t he  de f i c i ency  o f  $L ,9L7 .99  f o r  a  t o ta l  o f  $ I0 ,107 .9 I -

CONCLUSIONS OF LAW

The of f ice of  Mr.  car ter  in  New Jersey may be considered

to be an of f ice of  the New York par tnership which bears h is  name,

among others.  The par tnership therefore c lear ly  carr ies on

bus iness  i n  New Je rsey  (Reg .  20  NYCRR 131 .4 (b ) ,  131 .12 )  and  may

allocate i ts income between New York and non-New York sources.

Mr .  Car te r ' s  d i s t r i bu t i ve  sha re  o f  such  i ncome thus  i nc ludes

non-New York income.
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Since  the  me thod  o f  a l l oca t i on  used  by  the  pa r tne rsh ip  i s

no t  c lea r  on  th i s  reco rd ,  o rd ina r i l y  any  a l l oca t i on  wou ld  fo r

tha t  reason  be  den ied .  However ,  s i nce  Mr .  Car te r  has  re l i ed  on

a pr ior  in formal  ru l ing of  the Depar tment ,  some approx imat ion

wi l l  be permi t ted.  The rat io  used to measure New Jersey income

o f  one - th i rd ,  apparen t l y  based  upon  Mr .  Car te r ' s  t ime  spen t  i n

New Jersey,  is  found to be inaccurate s ince i t  does not  re f lect

the t ime of  Mr.  Car ter  or  o f  o ther  at torneys of  the f i rm work ing

in New York on New Jersey mat ters .  A rat io  based on gross receipts

would appear  to  be more accurate.  Accordrngly ,  the f i rm and

Mt .  Car te r  w i - l l  be  a l l owed  to  use  an  es t ima ted  ra t i o  o f  one -s i x th

to measure i ts  New Jersey income.  The def ic iency against  Mr.  and

Mrs.  Car ter  wi l l  be recomputed us ing a f ive-s ix ths rat io  for  New

York to  to ta l  income.

DECTSTON

The def ic iency is  found to be incorrect  in  par t  and is

recompu ted  to  be  $4 ,726 .71  p lus  i n te res t  o f  $718 .87 ,  t he  da te

the reo f  f o r  a  t o ta l  o t  $4 ,845 .58 .

i
I

I
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Such sum is  due together  wi th

shal t  be computed under  sect ion 684

such fur ther  in terest  as

of the Tax Law.

DATED: AlbanY, New York
November 21, 1976

STATE TAX COMMISSION

CO{MISSIONER

COMMISSIONER''


