
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

O I

ASA S. and THELMA C. BUSHNELL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income
T a x e s  u n d e r  A r t i c l e  ( $  2 2  o f  t h e
T a x  L a w  f o r  t h e  Y e a r ( $  I 9 7 O

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

S ta te  o f  New York
Coun ty  o f  A lbany

JANET IIACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is  an  employee o f  the  Depar tment  o f  Ta .xa t ion  and F inance,  over  18  years  o f

age,  and thar  on  the  3rd  day  o f  February  ,  Ig  76 ,  she  served the  w i th in

Norice of Decision:(co<txxattctnxxtf f i )  by (cert i f ied) mai l  upon Asa S. and Thelma C.

Bushnell (r5Sf&tS)elf8:XU{A('SxAff) the petitioner in the wiEhin

proceeding,  by enclos ing a t rue copy thereof  in  a secure ly  sealed postpaid

l i rapper  addressed a.s  fo l lows :  Mr.  & Mrs .  Asa S.  Bushnel l
6 Mercer Street
PrinceLon, New Jersey 08540

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S taEe  o f  New York .

That deponent further says that the said addressee is the (fttF$ertt68$t*!(t6

2 * )  pe t i t i one r  he re in  a .nd  tha t  t he  add ress  se t  f o r t h  on  sa id  r ^T rappe r  i s  t he  t as t

known address of the (uqxeroecrxfiaecntrotue) petitioner.

Sworn to before me th is

3rd day of  February

A D - 1 . 3 0  ( L / 7 4 )

, L9"76



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ASA S. and THELMA C. BUSHNELL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Personal rneome

Taxes  unde r  A r t i c l e  ( s$  22  o f  t he
Tax  Law fo r  t he  Yea r {6 )  L97O

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

S ta te  o f  New York
Coun ty  o f  A lbany

JANET MACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

age, and that on the 3rd day of February ,  Lg76 ,  she served the within

Notice of Decision (oo<*xteogrixxlcbq0) by (cert i f ied) mai l  upon Wil l iam L.

Rothenberg, Esq. ( rep resen ta t i ve  o f )  t he  pe t iE ione r  i n  t he  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

r i / rapper  addressed a ,s  fo l lows:  Wi l l iam L .  Rothenb€Egt  Esq.
330 Sunrise Highway
Rockv i l le  Cent re ,  New York  11570

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That  deponent  fu r ther  says  tha t  Lhe sa id  addressee is  the  ( representa t ive

o f )  pe t i t ioner  here in  a .nd  tha t  the  address  se t  fo r th  on  sa id  wra .pper  i s  the  las t

known address of the (representa.t ive of the) Pet i t ioner.

Sworn

3rd

t o

d a y

before me th is

o5 February

AD-1 .30  (L /74 )

,  T97E



ffi
STATE TAX COMMISSION

$ATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILOING 9,  ROOM IO7
STATE CAMPUS

ALBANY, N,Y,  122N

A R E A  C O O E  5 I 8

DllflEr Albany, New York
f.bru.ry t, 1l?6

t{f. t |*rr, lm 8. aurhmll
6 H.r$ffi Strr.t
mlffiftoar Iff ifrrrrg {i8s{{l

Dmr ltr. * ttrr. strlhmllr

P1ease take notice of the DEISf€[f
o f  the State Tax Commiss ion enclosed herewi th.

Please take further notice that pursuant to
Section{s) 690 of the Tax Law, an'
proceeding in court to review an adverse deci-
iion must be conrmenced within * mAtht
f rom the date of  th is  not ice.

Any inquir ies concerning ttre cornputation of tax
due or refund al lowed in aceordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

Veqf  t ru ly  yours,

Pllt& cnEBIng
Enc .

cc :  Pe t i t i one r '
Law Bureau

s Representat

s T A I E  I A X  C O M M T 5 9 I O N

} I E A R I N G  U X I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c o M M r s s r o N

AODRESS YOUR REPLY  TO

M R .  I V R I G H T
M R .  C O B U R N
M R .  L E I S N E R

(s18) 4s7-38s0

rA -1 .12  (L2 /7s )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ASA S. and THELMA C. BUSHNELL

for  a Red.eterminat ion of  a  Def ic iency
or for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for
the  Year  I97O.

DECISION

Pet i t i one rs ,  Asa  S .  and  The lma  C .  Bushne l l ,  6  Merce r  S t ree t l

Pr inceton,  New Jersey 08540,  have f i led a pet i t ion for  redeterminat ion

of  def ic iency or  for  re fund of  personal  income tax under  Ar t ic le  22

o f  t he  Tax  Law fo r  t he  yea r  1 ,970 .  (F i l e  No .  0 -53277212)  .

The pet i t ioners waived in  wr i t ing a formal  hear ing and submit ted

the case to  the State Tax Commiss ion upon the ent i re  record conta ined

in the f i te .  The State Tax Commiss ion renders the fo l lowing decis ion

af ter  due considerat ion of  sa id reeord.

ISSIIE

Was income earned by pet i t ioner ,  Asa

at his home properly al located to non-New

S. Bushnel l ,  whi le  work ing

York State sources?
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FINDINGS OF FACT

1.  The pet i t ioners,  Asa S.  and Thelma C.  Bushnel l ,  t imely  f i led

a New York State income tax nonresident return for the year 1970.

2.  On November 26,  1973,  a Statement  of  Audi t  Changes was

issued against  the pet i t ioners which asser ted that  an improper  a l loca-

t ion of income to non-New York State sources had occurred. based on

work per formed at  the pet i t ionersr  home.  A Not ice of  Def ic iency was

i ssued  i n  t he  sum o f  $4 ,L67 .63 .

3.  The pet i t ioners,  Asa S.  and Thelma C.  Bushnel l ,  were res idents

of  New Jersey.  Dur ing the year  in  quest ion pet i t ioner ,  Asa S.  Bushnel l ,

served,  as Telev is ion Program Director  for  the Nat ional  Col leg iate

Ath let ic  Associat ion (NCAA).  The NCAA mainta ins i ts  main of f ice at

l -22I  Bal t imore Street ,  Kansas Ci ty ,  Missour i  64105.  The NCAA also

mainta ins an of f ice at  42O Lexington Avenue,  New Yorke New York,  under

the name,  "Nat ional  Col leg iate Serv ices"  where Mr.  Bushnel l  could have

discharged h is  dut ies.  The L97O Wage and Tax Statement  prepared by

the NCAA for Mr' Bushnell stated his place of emproyment to be New York

S ta te .

4 -  F rom January  I ,  I 97O,  un t i l  June  30 ,  1970 ,  pe t i t i one r ,  Asa  S -

Bushnel l ,  acted as Commiss ioner  of  the Eastern Col lege Ath let ic

Conference (ECAC) whose off ices are located at the Royal Manhattan

Hote l ,  44 iJn Street  and Bth Avenue,  New York,  New York.  Dur ing th is
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per iod,  heal th  problems forced the pet i t ioner  to  cur ta i l  act iv i t ies

at  h is  New York of f ice as he worked exc lus ive ly  f rom an of f ice

located in  h is  home.

5 .  On  , l u1y  1 ,  I 97O,  George  Sh ieb le r  rep laced  pe t i t i one r ,  Asa  S .

Bushnel l ,  ds Commiss ioner  of  the ECAC. By resolut ion of  the Execut ive

Counsel  o f  the ECAC dated February 23,  I97O, Mr.  Bushnel l  was named

Consultant to the Commissioner and the Executive Council  effective

July  L,  I97O. The EcAc d id not  requi re Mr.  Bushnel l 's  phys ica l

presence in  New York in  d ischarge of  h is  dut ies.  No of f ice space or

secretar ia l  he lp was prov ided by the ECAC. Mr.  Bushnel l  prov ided

advice and d i rect ion on pol icy  mat ters  by te lephone.  Mr.  Bushnel l

served.  in  th is  capaci ty  f rom JuIy  1,  I97O through December 3I ,  I97O.

CONCLUSIONS OF LAW

A. That ,  income earned for  work per formed by pet i t ioner ,  Asa S.

Bushnel l ,  in  h is  capaci ty  as Consul tant  to  the Commiss ioner  and

Executive Counsel of the ECAC at his home was properly al located as

non-New York State income. (tt tatter of Dqn_qan-R. Linsley v. Gallman,

38 AD 2d 367 ,  329 \TvS 2d 486)  .

B. That, income earned through work performed at home in

pet i t ioner ,  Asa S.  Bushnel l 's  capaci ty  as Commiss ioner  of  the ECAC

and as Television Program Director of the NCAA must be al located to
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New York State.  Workdays at  pet i t ioner 's  home requi red by reason

of  Mr.  Bushnel l 's  phys ica l  condi t ion are deemed requi red for  the

employee's  convenience rather  than for  the employer 's  necessi ty .

Income earned from these workdays at home must be al located to New

York. (Matter of Churchil l  v. Gallman, 326 $l-ys 2d. 9l-7). The

pet i t ioners fa i led to  prove that  o ther  workdays spent  in  the pet i -

t ionerrs  home were requi red by employer  necessi ty .  Such days must

be deemed spent  at  home for  Mr.  Bushnel l 's  convenience.  Income

derived from those workdays must be deemed New York income (20 ITYCRR

r31 .16 ) .

C-  That ,  the pet i t ion is  granted as to  the cancel laL ion of

addi t ional  tax l iab i l i ty  and in terest  emanat ing f rom income earned

from workdays spent  at  pet i t ioner 's  home in  Mr.  Bushnel l 's  capaci ty

as consul tant .  The pet i t ion is  denied as regards ad.d i t ional  tax and

interest assessed on income earned during workdays at home while

Mr. Bushnell worked as Commissioner of the ECAC and as Television

Program Director of the NCAA. The Notice of Deficiency is recomputed

to be in  the amount  of  $ I ,268.45 addi t ional  tax p lus the in terest  thereon.

A1bany, New York

February 3,  1-976

PRESIDENT

TATE TAX COMMISSION

-

COMMISSIONER


