
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JOSEPH L. BURD and CLARA BURD

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of  Personal  Income

AFFIDAVIT OF MAILING

Taxes under Art ic le Q6[ 22 of the
Tax Law for the Year(s))ODdHpO0]rcOC
L97O and  1971 .

State of New York
County of Albanv

Cather ine  Stee le , being duly sworn, deposes and says that

she is an employee of the Department of TaxaEion and Finance, over 18 years of

age, and that on the 6th day of August ,  L9/6 ,  she served the wlthin

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Joseph L. Burd and

Clara Burd (tOFKSGOfeO€(ffiX the petltioner in the within proceeding,

by enclosing, a true copy thereof in a securely sealed postpatd wrapper addreseed

as rollows: 
fi;ri Hi;ri3=iil"i; 

Burd

BaI  Harbour ,  F lo r ida  33154

and by depostt ing same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

ThaL deponent further says t,hat the said addressee is the effHlggffiGffi

)AOCCfi}O( peticloner herein and that the address set forth on said wrapper ls the

l .ast knovm address of the @ pet i t ioner.

Sworn to

6th day

before me this

of August

t ;

l"l -, 
'i.-.

, Ls 7 6 l*-.t-lu.r,n , 
,rlt 

I, u ..( r.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the l"Iatter of the Petit ion

o f

.JOSEPH L. BURD and CLARA BURD

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le{gf,  22 of the
Tax Law,for the Year (s) )Qo(h{DOqbG0
7970 and 1971.

State of New York
County of A1bany

Catherine Steele ,  being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day of August ,  L%6 ,  she served the wlthin

Not ice  o f  Dec is ion  by  (cer t i f ied)  n ra i l  upon Lou is  M.  Brass ,  Esg.

(representat ive of)  the pet l t loner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

a s  f o l l o w s :  L o u i s  M .  B r a s s ,  E s g .
16  Cour t  S t ree t
Brooklyn, New York lL24L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pcrst of t ice or off ie ial  depository) under the excluslve care and custody of

the United States Postal  Service within the Stat,e of New York.

Tha{:  deponent further says that the said addressee ls the (representat ive

of the) pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (representaLive of the) pet i t loner.

Sworn to before me this

6 th  day  o f  August  ,  L976

rA-3 (2176)



STATE OF NEW YORK

llF. & t{ra, rtoseph L. Eurd
10395 CollLnc Avcnue
E*L ttarbour, FlorLda 33134

Dear tltr. & llre . Burdr

Please take notice of the DECI$IOilI
of the State Tax Commission enclosed herer.rith,

Please take further notice that pursuant to
Section@f 690 of the Tax Law; any
proceeding Ln court to revieqt an adverse deci-
sion must be conunenced within 4 monthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allo'rred in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the g4dersigned.
will be referred to the proper/{arty/fo,

STATE TAX COMMISSION

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

August 6, 19?6

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: rsrs l  45?i3850

r

Enc.

cc :  Pet i tLoner 's

supervlelng Tnx
Hearing Offlcer

RepresentatLve:

Taxing Bureau's Representative:

rA-1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

O I

IOSEPH L.  BURD and CLARA BURD

for Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for the
Yea rs  1970  and  1971 .

DECISION

Pet i t ioners,  Joseph L.  Burd and Clara Burd,  10395 Col l ins Avenue,

Bal  Harbour ,  F lor ida 33154,  have f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income tax underArticle 22 of. the Tax 
'

Law fo r  t he  yea rs  I970  and  I97 i .

A formal  hear ing was held at  the of f ices of  the State Tax Commiss ion,

Bui ld ing 9,  State Of f ice Campus,  Albany,  New York on January 13,  1976 at

9:00 .A.M.  before Nigel  G.  Wr iqht ,  Hear ing Of f icer .  The taxpayers were

represented by Louis  M.  Brass,  Esq.  The Income Tax Bureau was represented

by Peter  Crot ty ,  Esq. , (A lexander  Wei .ss,  Esq.  and Richard Kaufman,  Esq.  ,

o f  counse l .  )

iSSUE

Does reasonable cause ex is t  for  cancel l ing assessed penal t ies for

fa i lure to  f i le  non-res ident  income tax returns where the taxpayers ' fa i lure

to f i le was due to their rei iance upon the accountant who had prepared al l  their

income tax returns for 40 years, and whether the accountant overlooked the
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preparati,on of non-resident state income tax returns for I970 and 197I?

F]ND]NGS OF FACT

1.  Pet i t ioners,  Joseph L.  and Clara Burd,  f i led NewYork State non-

res ident  income tax returns for  the years 1970 and I97I ,  on March I4 ,  I973,

and paid the tax shown to be due on such returns plus interest at t /2% per

month from the due date for t imety f i l ing.

2. A Notice and Demand for Payment of Income Tax Due for the years

1970  and  L97 I ,  under  F i l e  No .  2 -209670  B ,  was  i ssued  aga ins t  t he  taxpaye r  on

Sep tember  2L ,  L973 ,  f o r  a  pena i t y  o f  $5  , 432 .53 .

3.  The taxpayers,  Joseph L.  and Clara Burd,  pa id the penal ty  demanded

and on October  28,  L974,  pet i t ioned for  a  refund of  the penal ty  for  la te f i l ing

of the New York State income tax returns for I970 and 197L

4. The taxpayers, Joseph L. and C1ara Burd, were New York State

res idents unt i l  1969.  Thei r  accountant  prepared a l l  the i r  Federa l  and New

York State income tax returns for 40 years, and the taxpayers, Joseph L. and

Clara Burd, signed and paid as directed by that accountant during those 40 years.

5.  For  I970 and I97I ,  the accountant  prepared Federa l  income tax returns

for the taxpayers, Joseph l.  and Clara Burd, but overlooked preparing non-

resident New York State income tax returns for the taxpayers who became Florida

res iden t s  i n  1969 ,

6.  The taxpayer ,  Joseph Burd ,  had rea l  es ta te  income f rom a  NewYork

Sta te  par tnersh ip  i "n  the  years  I970 and 1971 .
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T.  For  the years I970 and I971,  a  par tner  in  a rea l  estate venture

with the taxpayer, Joseph L. Burd, f i led New York State partnership income

tax returns. In January, Ig7g, the NewYork State Income Tax Bureau notif ied

the taxpayer, Joseph L. Burd, that there was no record of his having f i led

New York State income tax returns for the years 1970 and I97L.

B. The taxpayer, Joseph L. Burd, forwarded the Income Tax Bureau

audi t  superv isor 's  le t ter  to  h is  accountant .  On January 31 ,  I973,  that  accountant

wrote to the Income Tax Bureau that the said accountant had "overlooked" the

preparation of New York State income tax returns for the taxpayers, Joseph L.

Burd and Clara Burd,  for  the years 1970 and I971.  He promised to  prepare

them for the taxpayers' expedit ious f i l ing.

g.  By a le t ter  dated March 2,  Lg73 to the taxpayers '  accountant ,  the

Income Tax Bureau advised that the returns for I970 and I97I would have to

be submitted promptly to avoid a penalty for not submitt ing the returns in

quest ion.

I0 .  Taxpayers,  Joseph L.  Burd and c lara Burd,  submit ted New York

State income tax returns for  1970 and I97I  on March L4,  L973,  and paid the

tax  shown  on  the  re tu rns '  Fo r  1970 ,  t he  tax  was  $ I0 '615 '72  p lus  i n te res t '

o f  $ I  , 220 .80 .  Fo r  I 97 I  ,  t he  t ax  was  $6 ,51L .43 ,  p l us  i n t e res t  o f  $358 .13 '

The in terest  was paid on September 2I  ,  f  973.

11.  The taxpayers,  Joseph L.  Burd and Clara Burd,  f i led a pet i t ion

on Ju ly  29,  I974,  request ing a redeterminat ion of  the penal ty  of  $5 ,432-53

which had been imposed by the Income Tax Bureau. They were advised on
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August 26, 1974, that they would have to pay the penalty before their petit ion

would be entertained.

12.  By a not ice dated February 24,  1975,  the Income Tax Bureau not i f ied

the taxpayers, Joseph L. Burd and Clara Burd, that their petit ion had been f i led

prematurely and was being considered to be f i led as of the February 24, L975

date of the formal notice of disal lowance of their claim for refund of the penalty.

coNCLUSIONS OL LAW

A. That  the taxpayers,  Joseph L.  Burd and Clara Burd 's  re l iance upon

their accountant to prepare and submit for them all required New York State income

tax returns, based upon 40 years' satisfactory experience with that Cert i f ied

Publ ic  Accountant ,const i tu ted reasonable cause for  fa i lure to  f i le  1970 and l97 l

income tax returns and pay the tax due thereon within the purview of sections

685(a )  ( l )  and  685 (a )  (2 )  o f .  t he  Tax  Law.

B. That the petit ion of the taxpayers, Joseph L. Burd and Clara Burd,

is  granted.

DATED: Albany, New York

August  6 ,  L976

TE TAX COMI\4ISSION

IPRESIDENT

coMr\rrlss 
/ "r,:-:,( h n'"ut', i"" .4rf ' (,

COMMISSIONER /


