
STATE OF NE},I YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

DON B. ALLEN and SHERRY D. ALLEN
For a Redeterminat ion of a Def ic iency or
a Revlsion of a DeterminatLon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le(E) 22 of the
Tax Law,for the Year($onoQOffiGlQ6| l97o.z

State of New York
County of Albany

Catherine Steele , being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and thar on the 13th day of September , L976 , she served the within

Not ice of  Decis ion by (cert l f ied) mai l  upon Don B' Al len and

Sherry D. Allen (xxpoewxhaOixnofi) the petltloner ln the withln proceedlng'

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as rolrows: 
ti; ilHi;,i31-3; t:l;"
Pit tsford, New York 14534

and by deposit ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic laL depository) under the exclusive care and custody of

Ehe United States Postal  Service withln the State of New York,

That deponent further says that the said addressee is the tiltpf5lt€fifrfXEi€

8*xt$e) petitioner herein and that the address set forth on sald rrraPper is the

last known address of the (f€FfXSa#lltSEEffi>CFCxtASt petitioner.

Sworn to before me this

I3th day of September ,  1976.

rA-3 (2/76>



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DON B. ALLEN and SHERRY D. ALLEN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnatton or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic leQ$ 22 of the
Tax Law for the Year(x)ccx>rhodx*6i 1970.:

State of New York
County of Albany

Cather ine  Stee le , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 13th day of September , L976 , she served the wlEhin

Not ice of  Decis ion by (cert i f led) mail upon Sterl ing Weaver, Esg.

(representat ive of)  the pet l t loner in the withln proceedLng,

true copy thereof in a securely seaLed postpaid wrapper addressed

Ster l ing  Weaver ,  Esq.
Nixon, Hargrave, Devans & Doyle
I Exchange Street
Rochester,  New York 14603

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addreaaee ls the (representative

of che) pet i t ioner hereln and that the address set forth on said r traPPer is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me thls

13 th  day  o fSeptember  ,  L976

by enclosing a

as  fo l lows:

rA-3 (z/76)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

sqrtrnbu 13, 19?S

A D O R E S S  Y O U R  R E P L Y  T O

rEL EPHoN E: ts r a il5jl-t8!l0-

STATE TAX COMMISSION

r

decision or concerrring any other natter,,{eraELve
hereto may be addressed to the undersigy'ed. They
will be referred to the proper party f6rSepLy.S

l&. & t{fri Dotr D. tLlrt
It6 l(nlc*rrbochcr Eord
tLttrftri. lrr Yort t{!f3tl

Dcar ltr, & t{rr. f,ltmr

Please take notice of the DtCXgtil
of  the State Tax Commission enclosed herenri th.

?lease take further notice that pursuant to
Section(S) 690
proceeding in court to revieqt an adverse deci-
sion must be cormnenced within 4 mntlf8
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor,sed in accordance with this
decision or concerrring any other matter,..{elative

Enc. l.ne fax
E rrtng OffLerr

Peti t ioner '  s Representat ive :

Taxing Bureau's Representat ive:

rA -1 .  12  (L /7  6 )



STATE OF NEV'i YORK

STAIE TAX COMMISSION

In the lhtter of the Petition

of

MN B. AIIM{ AI{D SHERRY D. ALLEN

for Redetermination of a Deficiency or for
refi.nd of Personal Incone Taces r-rrder
Article 22 of the Tax Lavs for the Year
L970.

DECISION

Petitioners, Don B. A1len and Sherry D. Allen, residing at

136 l(reickerbocker Road, Pittsford, Neur York, petitioned for a

redetermination of deficiencies in personal incoure taxes under

Article 22 of the Tax Law for the year L970.

A forrnal hearing was held at the offices of the State Tax

Conmission, Rochester, Nenr York, on October 15, Lg75, at 2:35 P.M.

before L. Robert Leisner, Hearirg Officer. The taryayers appeared

by Sterling Weaver, Esq. The Incone Tax Btnreau appeared by Peter

Crotty, Esq., (Alexander Weiss, Esq. of coursel).

ISSIIES

I. Do sections 615(c) (4), 622 and 523(a) and 623(b) of the

Tac Lavv violate the eqr:a1 protection and dr:e process provisions of

the constitutions of Nexnr York State and the Lhited States of Anerica

r,atren applied Lo the npdification of allocable expenses attributable

to itenrs of tax preferences?

F]NDINGS OF EACT

l. Petitioners, Don B. Allen and Sherry D. Allen, tirrely filed

New York State incone tax rettrns for ttte vear L970.
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2. A }btice of Deficiency in personal incone taxes for

the year 1970 was issr:ed on Febnrary 4, 1972, against the tapayers

r-mder File lilr. 0-52L0L775.

3. The tapayers tinely petitioned for redetermination of

the deficiencies.

4. Ttre deficiency notice and statenrent of audit changes to

the petitioners determine additional tax due of $230.48. Ihis

additional tax is attributable soley to nndifying Federal itenrized

deductions for the allocable expenses attributable to the item of

tax preference.

5. ln their petition, ttre ta:payers protested against

the disallowance of certain of their Federal deductions.

6. TLre facts in this proceedirg are r-rrdisputed. Petitioners

Don B. Allen and ShenT D. Allen are and harze been for all relevant

periods residents of the State of Nel^r York. For the taxable year L970

the petitioners had a Nenri York adjtrsted gross incone of $38,883.00.

Ttreir Federal itsnized dedrctions totalled $10,297.00, including

arptrrts of $4,165.00 for taxes, $468.00 for contributions and $5,637.00

for interest o<penses. After nnking certaia adjustnrents to their

Federal itenrized deductions, the ta:payers clained Nevs York Ltqtized

dedrrctions in the anornlt of $8,434.00.

7 . D-ring ttre taxable year L970, the petitioners exercised

qr:alified stock options vftr-ich gave rise to an itsn of tax preferenee

in the arount of $30,060.00. A Ner,.,r York State mininrn tac of $231.00
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was reported and paid on this iten of tax preference. lb adjusftrent

was rnade to the petitioners' Federal iteruized dedrrctions for the

allocable e>penses stpposedly attributable to this itsn of tax

preference.

8. Section 615(a) of the Tax Lar^r provides that the Nevrr York

itenrized dedrictions of a resident individr:al shall be d:e total anIrr-ult

of his deductions from Federal adjusted gross incone with certain

enurrnrated nodifications. One of the stibtractions from a Lapayerrs

Federal itenrized dedrrctions is:

"the deductions for allocable openses
attributable to itsns of tax preference, as
defined j-n sr:bsection (a) of section six
hr:ndred twenty-three, if the sunr of the itens
of tax preference of tlre ta:payer for the
taxable year, as defined in stibsection (b) of
section six hr:rrdred ttoenty-two, exceed the
applicable specific deduction described in
stibsection (c) of such section." N.Y. Tax
I€vr 5615(c) (4)

Since the arpurt of the tapayers' itsn of tax preference, $30,060.00,

exceeds the specific dedrrction of $20,000.00 for the taxable year, the

Incone Tax Braceau determined that section 615(c) (4) requires that a

npdification be made.

9. The arptnt of the deduction is ccnpr,rted pr-rsuant to the

follorndng fornula contained in section 623(a):

X N.Y. adjusted gross inconededrrctions for
allocable e<penses

- (deductions for
(allocable eryenses
(
(
(
(

N.Y. adjusted gross
incone * itsns of ta<
preference - specific
dedrrction
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Allocable e>penses are defined in section 623(b) to include the follouring

for-r deductions permitted by the rnternal Revenue Code: (1) interest,

(2) taxes, (3) charitable contributions, and (4) anprnts dedrrctible by

tenant-stockholders of cooperative housing corporations .

10. Petitioners clairred Federal itqnized dedrrctions for interest,

ta<es, and charitable contributions. On their face the dedrrctions for

taxes and charitable contributions bear no relationship to any elgrense

incrrred in exercising the stock options vdrich gave rise to the itsn of

tax preference. Further, there is no indication in the record and no claim

by the Incone Tax Br-reau ttr,at the petitioners' interest openses were

inctrred in connection with tlreir incr:rring the itsn of tax preference.

11. The statutory fornnrla rnakes the ernmerated Federal itenrized

deducticrrs sr:bject to reduction vdrether or not the associated e>penses

have arry relation to the itenr of tax preference subject to the minirnrn

tax. The tapayers assert that the statute violates both the due process

and the equal protection guarantee of the constitution and to this egld

they have ouLlined in their brief exanples of the effect of the statgte.

rn mary of the ocanples a ta>payer in a lower incone grolry has his

dedrrctions reduced rrDre than tapayers in a higfier incone grorp even

though their dedrrctions and tax preference iterns are identical. Ttre

ta:payers assert tlrat such r-mtcnvard consequences require that the statute

be declared rnconstitutional in that it does not achieve the pr-uryose

intended and it also violates the equal protection clar:se.
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CONCLUSIONS OF IAW

A. Tttat in this case the statutory pr-u.pose and the fornulla

are nrandatory and we hanze no discretion as to the fornnrla or the

purpose.

B. Ihat an administrative tribural has no pc'hrer to declare

a lavr r:nconstitutional. The Tax Conmission does not trarrc jrrisdiction

to declare any section of the Tax Lsw r-mconstitutional. Therefore, it

nnrst be presured that the sections of the Tac Law in issue are

constitutional.

C. Ihat the Notice of Deficiency issued Febn:ary 4, L972

against petitioners, Don B. Allen and Sherry D. Allen, is sr:stained.

D. TLr,at pr-rsutrrt to the Ta< Lavs interest shall be added to the

total anount due rgrtil oaid.

DAIED: Albany, New York
September 13,  L976

STATE TAX COMMISSION


