
STATE OF NEIil YORK
STATE TAI( CO},IMISSION

In the Matter the Petltlon

JOITN S. and MARIATiI W. THOMAS

For a Redetermlnation of a Deflcl.ency or
a, Refund of Personal Income :
Taxes under Art ic le f t )  22 of the
Tax Law for the Year(x) I97O. :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

of

o r

State of New York
County of Albany

MARY GROFF , being duly sworn, deposee and says Ehat

she ls an empLoyee of the Department of Taxation and FLnance, over 18 yeare of

age, and that on the 17th day of December , Lg75, she eerved the ltlthln

Norice of Decision &piDe*doc**mi by (certtfled) nail upon iIOIIN S. and

MARIAN W. THOMAS &epxroormr6sle<Et) the petttloner in the wlthln

proceeding, by enclosing a true copy thereof ln a securely sealed postPatd

nrapper addreesed as fol lows: Mr. and Mrs. ilohn S. Thomas
28 Spindl-etree Road
Levit town, Pennsylvania 19054

and by depoeiting same encloeed tn a postpald properly addressed wrapper tn a

(post office or officla.l depoeltory) under the excluetve care and custody of

the Unlted States Post Offlce Departnent wlthtn the State of New York.

Thar deponent further eays tha.t the said addressee le the &€Salt€tFIlOoE(

>of| petitioner heretn and rhat the addreos aet forth on said.wrapPcr 1g the laet

known addrese of the SefErrcogte<rf,:6h* Petttl.oner.

Sworn

17rh

before me thls

of December , L975.

to

day

AD-1 .30  (L174)



SIAIE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

s tA?E TAX CoMMr93rOr l

HEARl l l€  u i l rT

P A U L  G R E E N B E R G

SECRSTARY TO
€0MMrssroN

AOORESS YOUR REPLY 7O

M R .  W R I G H T
M R .  C O B U R N
M R .  L E I S N E R'"'dffioto

STATE TAX COMMISSION
BUILDING 9. ROOM IO7

STATE CAMPUS
ALBANY, N,Y. I2Z7

A R E A  C O O E  5 1 8

DllE I Albany, Nevl York
Drorbcr l7r, 1t7t

xr. rnd l{fl. itohn t. tllrmrt
28 Sptnallotmr nord
Ievlttornr F.nnrylvln{r ItOSa

Dcir [r. lnd llrr. Tlrmur

Please take notice of the Dlgltl0l
of the State Tax Commission enclosed heremrith.

Please take further notice that pursuant to
Section (!) 690
proceeding in court to
sion must be commenced
from the date of this

of the Tax Law, any
revienrr an adverse deci-
within I rcnthr

no t i ce .

Any inquiries coneerning the computatioir of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to t}te undersigned.
Ttrese wil-I  be referred to the proper party for
rep l y .

tu
f.: nob.lt trl,rarr
HEARING OFFICEREnc .

Law Bureau

ruly yours,

AD-1.  L2 (8/73>



SIATE OF NLi^d YOR}(

S-IATE TAX COI'4I'dISSION

In  the  i l i a t te r  o f  the  Pet i t ion

o f

JOHN S. and iVIATIIAN f''J. THOI,4,AS DEClSION

for  Redeterminat ion  o ' i  a  Def ic iency  or  :
fo r  Refund o l  Persona l  Income Taxes
under  Ar t i c le  22  o f  the  Tax  Law fo r  :
the  ' iear  1970.

Pet i t ioners, John S. and l , r iar ian 
",^J. 

Thomas, 28 Spindletree Roado Levit town,

Pennsy lvan ia ,  pe t i t ioned fo r  a  redeterminat ion  o f  de f ic ienc ies  in  persona l  incorne

taxes  urnder  Ar t i c le  22  o{  the  Tax  Law fo r  the  vear  I97O.

A ca lendar  ca l l  was  schedu led  be fore  Honorab le  A .  l3 ruce  Man ley ,  S ta te  Tax

Commiss ioner ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Room 215,  Bu i ld ing  9 ,

S ta te  Campus,  A lbany ,  l Jevr  York ,  on  December  19 ,  1974,  a t  11 :00  A. l " { .

Not ice  o f  sa id  hear ing  rvas  g iven to  pe t i t ioners .  No one appeared fo r  the

taxpayers .  A  de fau l t  da ted  January  28 ,  1975,  was du ly  recorded.

Pet i t ioners  no t i f ied  the  Sta te  Tax  Commiss ion  on  February  21 '  1975r  tha t

they  had prev ious  to  the  fo rmal  hear ing  reques tec i  tha t  sa id  hear ing  be  reschedu led

c i n r a  n o * i * i n n o r ,  J o h n  S .  T h o m a s ,  h a d  t o  b e  i n  C a l i f o r n i a  o n  b u s i n e s s  o n  t h e

^ h ^ ^ : ^ + ^ ' r  r - r ^  a n d  r e q u e s t e d  t h a t  t h e  d e f a u l t  i n  s a i d  m a t t e r  b e  o p e n e d .  P e t i t i o n e r s lq y P v f  l l u s u  u d  L E t

reques t  r / ras  l ran ted  on  lv la rch  3 ,  1975,  and they  agreed to  s r rbmi t  the  case fo r  dec is ion

on in fo r rna t ion  conta ined in  the  f i le ,
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I .  The f i rs t  i ssue in  th is  case is  vuhether  pe t i t ioners  a re  taxab le  as

nonres idents  cn  a l l  par t r re rsh ip  d is t r ibu tab le  income rece ived f rom the  New York

Sta te  par tnersh ip  o i  t s re t t  &  Ker r .

I I .  The second issue in  th is  case is  the  cJe termi .na t ion  o f  the  comect  a rnount

o f  b u s i n e s s  e x p e n s e  d e d u c t i o n s  a l l o c a b l e  t o  N e w  Y r r r k  S t a t e .

FINDII.JGS OF FACT

1.  Pet i t ioners ,  John S.  and & lar ian 'v 'J .  Thomaso t ime ly  f i led  a  New Yor l<  S ta te

income tax  nonres ic len t  re tu rn  fo r  the  vear  1970.

2 .  A  l r lo t i ce  o f  Determinat ion  o f  deJ ' i -c ienc ies  in  persona l  income taxes  fo r

the  year  1970 was issued on  l ia rch  25 ,  1974,  aga ins t  the  taxpayers  under  F i le

l i io.  0-532245(,9.

3 .  The taxpayers  pe t i t ioned fo r  rec . le te rmina t ion  o , '  the  de f j -c ienc j .es .

4 ,  T l ' , ro  p r inc ipa l  s ,  L3r 'e t t  &  ! ,e r r ,  o rgan i  zeo  a  managernent  consu l t ing  bus iness

: n r l  i n v i * o d  r ' r o * i l l 6 p 1 6 1 ,  J o h n  S .  T h o m a s ,  t o  j o i n  t h e  f i r m  t r n d e r  t h e  f O I l o y i n g  t e r m S .

Pet : ' " t . ione f  r ' /as  to  be  pa id  a  sa la ry  o i  $301000.00  per  year .  Ho lvever ,  s ince  the

p l inc ! .pa}  s  rvere  unab le  to  assure  pe t i . t ioner  o  f  i . l r i s  income in  the  event  earn ings

were  insu f f i c ien t ,  they  agreed to  g ive  h im ,^ j rs ' "  p i 'e  ie rence to  earn ings  f rom the

b u s i n e s s .  I n  r e t u r n  l o r  t h i s  u n c e r t a i n  s a l a r y ,  t h e  p r i n c i p a l s  a g r e e d  t o  g i v e

p e t i t i o n e r ,  I  O l j  o f  a n y  e a r n i n g s  t h a t  e x c e e C  1 j j 1 0 2 r 0 0 0 , 0 0  a n n u a } l y .  T h e  $ I 0 2 r 0 0 0 . 0 C

s u m  w a s  t h e  t o ' t a l  o f  $ 3 0 1 0 0 0 . 0 0  t o  p e t i t i o n e r ,  J o h n  S .  T h o m a s ,  a n d  $ 3 6 1 0 0 0 . 0 0  t o

^ - ' ^1-  ̂ - j ^^ :^ -1  Pet i t ioner  contends  tha t  he  <J ic l  no t  par t i c ipa te  in  the  managementg d u l r  l j a f , l l ( .  I j J d l .

of  the  bus iness  and uras  v ieured  more  as  an  ernp loyee than a  par tner .

5 .  Pet i t ioner  i s  l i s ted  as  a  I02 /o  par tner  under  Schedu le  l  on  the  Bre t t  &  Ker r

n a r f n e r s h i n s r  l . i p r . " r o r k  S t a t p  n a r * n p r q h i n  r e i r r r n  . i o r  1 9 7 0 .
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6.  Pet i t ioner ,  John S.  Thomas '  income f rom the  i3 re t t  &  Ker r  par tnersh ip

f o r  t h e  t a x a b l e  y e a r  i n  q u e s t i o n  w a s  $ 2 1  r O 2 3 . O 0 .

7 .  ln  I97Q,  Bre t t  &  Ker r  par tnersh ip  d id  no t  a l loca te  income wi th in  o r

lv i thout I ' Ie lv York State.

8 .  Pet i t ioner  contends  tha t  the  bus iness  ad jus tments  o f  $3r618.50  were  a l l

a p p l i c a b l e  t o  h i s  b u s i n e s s  a c t i v i t i e s  a n d  n o t  t o  h i s  u r i f e ' s  i n c o m e  a s  a  t e a c h e r

in  Pennsy lvan ia  and tha t  such ad jus tments  shou ld  no t  be  prora ted  accord ing  to  the

Federa l -Nevv  l 'o rk  ra t io  based upon a  f igure  fo r  g ross  incorne wh ich  inc ludes  h is

w i f e ' s  P e n n s v l v a n i a  i n c o m e .

COTJCLUSIONS OF LAf',

A .  U n d e r  t h e  T a x  L a u r ,  s e c t i o n  6 : j 7 ( a ) ,  t h e  a l l o c a t i o n  o f  a  m e m b e r  p a r t n e r f s

d j -s t r ibu t ive  share  o f  par tnersh ip  income is  based on  the  a l loca t ion  fo r rn r . r la  o f

l h a  n : r * n o r c h i  n .  Fur ther ,  sec t ion  637(b)  p rov ides  tha t  no  e , f fec t  sha l l  be  g iven

* n  r  n - ^ . r i c i . , ^  . iL v  s  1 , r v w r J r v , , . . n  t h e  p a r t n e r s h i p  a g r e e m e n t  w h i c h  a l L o c a t e s  t o  a  p a r t n e r  a s  i n c o m e

outs ide  I ' l eu ' r  York  a  g rea ter  por t ion  o f  h is  d is t r ibu t ive  share  o f  par tnersh ip  income

than the  ra t io  o f  par tnersh ip  income f rom sources  ou ts ide  New York  to  par tnersh ip

i n c o m e  f r o m  a l l  s o u r c e s .  T h e r e f o r e ,  a l l  o f  p e t i t i o n e r ' s  p a r t n e r s h i p  C i s t r i b u t a b l e

income v'rould be includable for Nelv York State purposes.

B.  Fe t i t ioner 's  income f ro rn  the  Bre t t  &  Ker r  par tnersh i .p  i s  no t  cons idered

v , ,agesr  s ince  no  e f fec t  sha l l  be  g iven to  a  p rov is ion  in  the  par tnersh ip  agreement

wh ich  charac ter izes  payments  to  the  par tner  as  be ing  a  sa la ry  fo r  serv ices .

Tax  Lar^ r  sec t ion  6 :Z(b)  (  1 )  .



C .  P e t i t i o n e r ,  j o h n  S .  T h o m a s '  b u s i n e s s  d e d u c t i o n  o f  $ 3 r 6 1 E . 5 0  l v a s  a I l

app l i cab le  to  h is  bus iness  ac t iv i t ies  and no t  to  h i ,s  rv i fe 's  income as  a  teacher

in  Pennsy lvan ia .  There fore ,  such ad jus tments  must  be  prora ted  accord ing  to  the

Federa l - l Jerv ' r 'o rk  ra t io  us ing  a  p rora t ion  in  wh ich  gross  income exc ludes  h is  w i fe 's

Pennsy lvan ia  incorne,  The de f ic iency  shat l  be  recomputed accord ing ly .

D.  The pe t i . t ion  is  den ied  and the  de terminat ion  o f  the  de f ic iency  in  income

tax  exceot  as  mod i f ied  is  sus ta inec i .

DATED: Albany, fJew ' ' 'ork

December  17 ,  1975

STATE TAX CO}l},/IISSION

COt:IIiiISSIONER





STATE OF NETI YORK
STATE TAX COMMISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For a Redetermination of a Deflclency or
a. Refund of Personal Income :
Taxes under Art icle ft) 22 of the
Tax Law for the Year(x) L97O :

State of New York
County of Albany

Janet Mack , being duty sworn, deposes and says that

she is an employee of the Depa.rtment of Ta.xation and Finance, over 18 years of

age, and rhar on the 2Sth day of i lanuary ,  L97 5, she served the wlthln

Notice of Declsion (SltlOSStfimfXX*Xf! by (certlfled) mall upon ilohn S. and

Marian W. lltromas {uqrecssuxxluo<EE) the petltioner in the wlthln

proceedinB, by enctoslng a true copy thereof ln a securely sealed poeepaid

lrrapper addressed as follows: Mr. & Ivlrs. John S. Thomas
28 Spindletree Road
Irevittown, Pennsylvania

and by deposlt lng same enclosed in a postpaid properLy addressed wrapper ln a

(post of f lce or off ic la. t  depository) under the excluslve care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the sa.id a.ddressee ls the (f6$ilgdeffi*Cftia

:cf'}, petttioner heretn and tha.t the address set forth on sald ltraPPer ie the laet

known address of the (rupxuceourahle<ut>ffic) petltloner.

In the Matter of the Pet i t lon

o f

.]OTIN S. & MARIAN W. T}IOMAS

Sworn

28r,h

a; 4,

to before me this

day of ilanuarY

AD-1 .30  (L /74 )

, L975.



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I O E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E F N E R

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9, ROOM 2t4,A
STATE CAMPUS

ALBANY. N,Y,122z/

A R E A  C O O E  5 I 8

Dttltpr Albany, New York
Jrnu*y l8r 197t

STATE TAT COMMISSION

} I E A R I N E  U N I T

E D W A R O  R O O K
.  SECRETARY TO

coMMrssrol{

ADDRESS YOUR REPLY TO

MR. WRIGHT t l57 '2655

rrF.  LEISNEH 4574657

MR. COBURN 457-2896

llt. * llra. tobn l. lhonm
tB tgtrndl.taor rerd
hvlttornr Ftnnrylvrnlr

Dilr llr. t ft|. llDonlr
Please take notice of the Dltffnfi ilDn
of the State Tax Commission enclosed hereurith.

Please take further notice that pursuant to
Section (I) ,6tO of thl Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced withi_n 4 mnthl
f rom the date of  th is  not ice.

{nV inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any othetr matter relative
hereto may be addressed to the undersigned.
These will be referred to the proper pirtlz f,or
rep1y.

Very truly yours,

Enc.

cc :  Pet i t ioner ,
Law Bureau

Y[Jt*J"*.
L. lpb.rt t ttl.r

HEARING OFFICER

Representat ive

AD- 1. r.2 (8/ 7 3)



STATE OF NEW YORK

STATE TA)C COMMISSION

In the MatLer of the Petit ion

o f

iTOIIN S. & MARIAN W. THOMAS

for Redetermination of Deficiency or for
Refund of Personal Income Taxes under
Article 22 of the Tax Law for the year
L970 .

DEFAT'LT ORDER

Petit ioners, ,John S. and lvlarian W. Thomas, f i led a petit ion

for redetermination of defiqiency or for refund of personal income

Laxes under Art icle 22 of the Tax Law for the year 1970,

Fi le  No.  0-53224569.

A calendar cal l  on the petit ion was scheduled before

Honorable A. Bruce Manley, State Tax Commissioner, dt the off ices

of the State Tax Commission, Room 2LS, Building 9, State Campus,

Albany,  New Yorkr  or1 December 19,  L974r  dt  11:00 A.M,  Not ice of

said calendar cal l  was given to petit ioners. Petit ioners did not

appear at the calendar cal l .  A default has been duly noted.

Now on motion of the attorney for the Department of Taxation

and Finance, i t  is
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ORDERED that the petition of

be and the same is hereby denied.

DATED: A1bany, New York

January 28, L975

John S. and Marian W. Thomas

STATE TAX COMMISSION

/ ( \

PRESIDETiIIT

\-l/*. )G-L-^--
COMMISSIONER


