
STATE OF NE!il YORK
STATE TAX COMMISSION

In the l"la.tter of the Petltion

o f

JOSEPII PUI,ANO

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income
Taxes under  Ar t i c le  (&  ZZ of  the
Tax Law for the Year(s)J$67 and l-968.

Sta te  o f  New York
County  o f  A lbany

itANET IIACK , being duly sworn, deposes and says that

she is an employee of Ehe Departrnent of Ta,xat ion a.nd Finance, bver 18 years of

age, and that on thel7th day of December ,  L975, she served the within

Notice of Decision XOOCU{IGOO{IG(DOOqIr by (certified) maiL upon JOSEPH PIILANO

@ the Pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

qrrapper addressed as fol-l-ows: l[r. i loseph Pulano
16 Tioga Street
Buffalo, New York L42I6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Departmenc within the St,ate of New York.

That deponent further says that the sa.id addressee is the AOWd€6tr[lOO6

B pet i t ioner hereln and that the address set forth on said wraPPer is the tast

known address of the @ pet i t ioner.

Sworn to before me thts

17th day of December , 1975.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD- 1.  30 (L/74>



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

JOSEPH PULANO

For a Redeterminat ion of a Def ic iency or
a Refund of Personal IncOme
Taxes under Art ic le QE)22 of the
Tax Law fo r  the  Year (s )1967 and L969.

Sta te  o f  New York
County of  Albany

;IA$IET MACK ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 17th day of Decernber ,  L9'75, she served the within

N o t i c e o f D e c i s i o n @ b y ( c e r t i f i e d ) m a i 1 u p o n R o Y R . c E s A R , E s Q .

(represenEaLive of)  the pet i t ioner in the within

proeeeding, by enclostng a true copy thereof in a securely sealed PostPa. id

wrapper addressed as fol lows: Roy R. Cesaf,  Esq.
626-628 Ellicott Square
Buffalo, New York L4243

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

Tha.t deponent further says tha.t the sa.id a.ddressee is the (representa.tLve

of) pet i t ioner herein and tha.t  the address set forth on sald rr tra.Pper is the Last

known address of the (representa.t ive of the) pet i t ioner.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me th is

17th day ofDecernber

AD- 1.  30 (L174\

,  L975



I sTATE oF NEw Yoix
DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAMPUS

ALBANY, N.Y. IZEI

A R E A  C O O E  5 I 8

llfih Albany, New York
lo** l?r fftf

s l^ tE  TAt  GOMMrSsroX

X E A R I X E  U N I T

P A U L  G R E E N B E R G

SECRETARY TO
c o M M r s s l 0 N

AOORESS YOUR REPLY TO

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

tsret lsffit!

STATE TAX COMMISSION

It. iFlrlL h;Ln
1l ff.tr furt
Iltrf., Ir til laflf

br E. hlnr

Please take notice of the mffi
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion S) fm of the Tax Law, any
proceeding in court to revieqr an adverse deci-
sion must be commenced within a nllf
f rom the date of  th is  not ice.

Any inquir ies concerning the computatioir of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to ttre undersigned.
These wil l  be referred to the proper party for
rep l y .

Enc .

cc :  Pe t i t i one r '
Law Bureau

HEARING OFFICER

s Representa t ive

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOSEPH PUIJANO

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Article 22 of |-he Tax Law for
the Years 1967 and 1968.

DECISION

Petit ioner, Joseph Pulano, of t6 Tioga Street, Buffalo,

New York L42L6, petit ioned for a redetermination of deficiencies

in personal income taxes under Art icLe 22 of the Tax Law for

the years L967 and 1968.  ( r i te  so.  16-0912418) .

A formal hearing was held at the off ices of the State Tax

Commission, State Off ice Building, Buffalo, New York, on September L2,

L974, before L. Robert Leisner, Hearing Off ieer. fhe taxpayer

vtas represented by Roy R. Cesar, Esq. and the Ineome Tax Bureau

was represented by Saul Heckelrnan, Esq., appearing by James A.

Scot t ,  Esq.

ISSUE

The issue in this case is whether petit ioner, Joseph Pulano,

is liabl-e for unpaid New York State withholding taxes due from

Drott Constnrction Corp..for the period from .Tanuary 1, 1967 Eo

l lay 18,  1968.
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FINDINGS OF FACT

1. Drott Constrtrction Corp. failed to. pay over to the

Income Tax Bureau 8,672.32 of New York State personal income

taxes withheld from its employees for the period from January l,

L967 to lvlay I8, 1968.

2. On August 31, L97O, the Income Tax Bureau issued a

Statement of Deficiency imposing a penalty against petit ioner,

Joseph Rrlano, equal to the amount of New York State withholding

taxes due from Drott Construction Corp. for the period from

January I, L967 to May 18, 1968, upon the grounds that he was

a person required to col lect, truthful ly account for and pay

over said taxes and that he wil l ful ly fai led to do so and,

accord ingly ,  issued a Not ice of  Def ic iency in  the sr : rn  of  $8,672.32.

3. Ttre Notice of Def iciency $ras subsequently modif ied on

July 11, 1973, to cover only the period from January L, L967

to October  30,  L967,  s ince pet i t ioner 's  res ignat ion f rom t t re

off ice to Director of the Drott Constnrction Corp. hras effective

thereafter.

4. The taxpayer, Joseph Pu1ano, petitioned for redetermina-

t ion of  the def ic ienc ies.

5. While petit ioner was rcrking for Anttrony Fago, the

owner of Drott Construction Corp., the latter asked petit ioner

if he wculd be an officer of Drott Constrrrction Corp. fkre

petitioner consented in order to accommodate l*tr. Fago, for whom

he had worked for many years.
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6.  Pet i t ioner  never  of f ic iar ry  acted as an of f icer  or

director of Drott constnrction corp. He never attended any

meetings except the meeting where he signed a resignation on

November I,  L967, as an off icer and Director of Drott Construction

Corp.

7. Petit ioner was never consurted with reration to any

business conducted by the coraroration. He never signed any

check; he never signed any contracts for si.id corporation and

he was never consulted or asked to vote on any matter cnncerning

the business of  sa id coryorat ion.

8- Petitioner $tas merely an employee of Drott Construction

Corp- and onJ-y performed work at construction sites. IIe never

part icipated in any administrative or off ice decisions or actions,

and he knew nothing about the withholding tax or the amount of

wages that were being paid to employees.

9. Petitioner worked for an hourry wage and received no

renumeration as an off icer or director of Drott Construction Corp.

CONCLUSIONS OF I,AW

A. Petit ioner, Joseph Pulano, Els a nominal corporate off icer

and director of Drott Construction Corp., was not a person required

to collect, truthfully account for and pay over New york State

personal ineome withtrolding taxes due from said corporation for

the period from January r, Lg67 to october 30, 1967, in accordance

with the meaning and intent of seetion 674 of the Tax raw.
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B. Since petit ioner, i loseph Pulano, was not a person

required to collect, truthfully account for and pay over New

York State personal income withholding taxes due from Drott

Construction Corp. for the period from January L, L967 Eo

October 30, L967, a penalty equal to the total amount of unpaid

withholding taxes $ras therefore improperly assessed against

him in accordance with the meaning and intent of section 095 (g)

of the Tax Law.

e. 1[he taxpayer's petit ion is sustained. It is determined

that there are no deficiencies against petit ioner in personal

income tax for the years 1967 and 1968.

DATED: Albany, New York
Decemben l7r LgTs

COMI4ISSIONER

STATE TAX COMI4ISSIOST

SSIONER


