
STATE OF NEIil YORK
STAIE TN( COI,I!,TISSION

In the Matter of the Petltlon

o f

TIIOMAS And C"AIL MC GUIRE

For a Redeterntnat lon of a Deftclency or
a Refund of Personal Income
Taxes under Art ic le(g) 22 of the
Tax Law fo r  the  Year (s )1969 and 1970.

AFFIDAVIT OF I{AILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAII

State of New York
County of Albany

MARY GROFF , belng duly sworn, depoaes and says that

she is an emptoyee of the Department of Taxation and Finance, over 18 yeare of

age, and that on the 3Qthday of December ,  Lg75, she eerved the wlthtn

Notice of Decision 6g:>OeOe:do**mp<by (certifled) mail upon THOI"IAS and GAIL
ItlC GUIRE

$snx*s€{DFr*taffi<g$( the petlttoner in the wlthln

proceedlng, bI enclosing a true copy thereof ln a securely sealed poetpatd

lrrapper addressed ae follows : Mr. and Mrs. Thomas McGuire
45 wi lder Avenue

. I loosick Fal ls,  New York 12090

and by deposttlng same enclosed ln a poetpatd properly addreseed wrapper in a

(post office or offictal deposltory) under the excluslve care and cuetody of

the United States Post Off lce Departnent withln the State of New York.

That deponent further eays tha.t the sal.d addres8ee ie the {oeXxcogottfll|$ib

>of* petltloner heretn and that the address Bet forth on eald wrapPCr la the la.et

known addrese of the (ermmoetlwcpft<the* petltloner.

Sworn to

3 0 t h  d a

before me thlg

of December

AD-1.30 (L174>

, L975.
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JR. T1 PRESIDEIWT
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DEPARTMENT OF TAHTION AND FINAI-.ICE

BUILDING 9' ROOM LOI. t
STATE CAMPUS

ALBANY, N.Y. tz?Zl
'  

A R E A  C O O E  6 t 8

Df,EtD 1 Albanv. Nerrr. York-].. --
Dcorlrrr tOr 1973

t&. i-n6 ||rr. 'lltrmrr i lglqrtar
{5 rtlder lvcnuo i
Soorlcih letrlrr *rr *ort . 'l!090

I ,

'i Detr l|r. rnd tin. tlcifirlrtt 
' 

_-,

Please ,,take notice of the DrcltIOf
of the State Tax Commission enclosed herenrith.

Please take further notice t-trat pureuant to' 1
section (r) 690 of the Tax r. nd, any
proceeding in court to reviev,r an adveree deci-
sion must be conunenced within 4 nonthr
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning iny other matter relative
hereto may be addressed to the undersigrned.
These wilt be. referred to the proper party for
repJ.y.

Ver':f,

&1c.

ccs

@hsn
OFFICER

I..aw Bureau

AOORESS YOUR R€PLY TO

tTArS lAr coMMtt9tor .
Hg^i t rc uxt t

PAUL GREENBERG
3ecnEtAiY T0
coMMt33tOt l



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Mat ter  o f  the Pet i t ion :

o f

THOMAS and GArL MCGUIRE : DECISION

for  a Redeterminat ion of  a  Def ic iency :
or for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for  :
the Years 1969 and 1970.

:

Pet i t ioners,  Thomas and Gai l  McGuire,  45 Wi lder  Avenue,

I loos ick Fal ls ,  New York 12090,  have f i led a pet i t ion for  a

redeterminat ion of  def ic iency or  for  re fund of  personal  income

tax under  Ar t ic le  22 of  the Tax Lavr  for  the years 1969 and L97O.

(Fi le  No.  O-554L9457) .  The pet i t ioners waived in  wr i t ing a

formal hearing and submitted the case to the State Tax Commission

upon the ent i re  record conta ined in  the f i le .

ISSUES

I .  Were the pet i t ioners,  Thomas and Gai l  McGuire,  ent i t led

to  deduc t i ons  under  sec t i on  L62 (a \  (2 ) ,  I .R .c .  f o r  t he  yea r  1969

for amounts expended for meals, Iodging and transportation while

Thomas McGuire worked away from Rensselaer County, New York?

\
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f  I .  Were the pet i t ioners,  Thomas and Gai l  McGuire,  ent i - t led

to deduct ions for  the years 1969 and L97O for  amounts expended by

Thomas McGuire for  t ranspor tat ion between construct ion s i tes dur ing

the working day?

FIIIDINGS OF FACT

I.  The pet i t ioners,  Thomas and Gai I  McGuire,  f i led t imely

New York State income tax returns for the years 1969 and 1970.

2.  On February 26,  1973,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  the pet i t ioners d isa l lowing

deductions for travel, lodging and meals incurred away from home

and for automobile expenses for travel between job sites in

Thomas Mccui rers  capaci ty  as a eonstruct ion worker .

3.  The pet i t ioners,  Thomas and Gai l  Mccui re,  have mainta ined

a permanent residence at 45 Tali lder Avenue, Hoosick Falls, New York

12090 .  P r io r  t o  L969 ,  t he  pe t i t i one rs '  t ax  home was  the  Hoos ick  Fa l l s ,

Rensselaer County area where Thomas McGuire worked and gained

employment  through h is  un ion local .

4 .  Pet i t ioner ,  Thomas McGuire,  was employed by Foster- t ipk in

Corporat ion as a super in tendent  of  const ruct ion.  From January,  1959

unt i l  August  l ,  L969,  Iv t r .  McGuire was employed at  a  construct ion

s i te  in  Rochester ,  New York.  The pet i t ioners d id not  change the i r

res idence.  Mrs.  McGuire remained in  Hoosick Fa1ls .  Mr.  McGuire
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l ived in a motel during his work in Rochester and returned to

Hoosick Fal ls  on weekends.  In i t ia l ly ,  ME.  tv lcGuire received $100.00

per week from Foster-Lipkin Corporation in supplemental income for

expenses incurred for  meals ,  t ravel  and lodging whi le  work ing in

Rochester .  This  a l lowance was l -a ter  increased to $L25.00 per  week.

5 .  F rom Augrus t  3 ,  1969  un t i l  Sep tember  5 ,  1970 ,  pe t i t i one r ,

Thomas McGuire,  was employed at  var ious construct ion s i tes in  the

Albany area by Foster-L ipk in Corporat ion.  The nature of  h is  job

as super in tendent  requi red h im to t ravel  between these job s i tes

dur ing the day.  Mr.  McGuire ut i l ized h is  own automobi le  for  th is

travel- and reeeived $25.00 per week as reimbursement for automobil-e

expenses.

6. The Income Tax Ehrreau determined that addit ional income

should have been reported for 1969 and L97O in the amounts of

$4 ,050 .00  and  $900 .00 ,  respec t i ve l y .  The  assessed  de f i c i ency  i n

tota l  for  both tax years was $371.83.  The pet i t ioners presented

documentary ev idence of  Mr.  McGuire 's  mote l  expenses in  Rochester

t o ta l i ng  $1 ,312 .45 .

CONCLUSIONS OF LAW

A. That ,  the pet i t ioners,  Thomas and Gai l  Mccui re,  were

ent i t led to  deduct ions of  t ravel ,  meals  and lodging expenses.
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Mr.  McGuire 's  employment  in  Rochester  was not  o f  suf f ic ient

ant ic ipated or  actual  durat ion to  sh i f t  the i r  tax home s i tus to

Rochester. The employment was of a temporary and definite nature.

(See  Rev .  Ru l i ng  60 -189 ,  1960 ,  I  C .B .  60  and  fn  the  Ma t te r  o f  t he

Pet i t ion of  Er : rar in  Ross,  State Tax Commiss ion Decis ion)  .

B.  That ,  the pet i t ioners,  Thomas and Gai I  McGuire,  were

ent i t led to  deduct ions for  automobi le  expenses.  These expenses

were incurred in travel between job sites and were reasonable in

amount .

c .  That ,  the pet i t ion is  granted and the assessed def ic ienc ies

a re  cance l l ed .

DATED: Albany, New York
December 30,  L975

\fulm\Cw
coD{MrssroNER

STATE TAX COMMISSION


