
STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petltlon
:

o f
:

E. 'JOIIN and VIRGINIA MATIIERON
:

For a Redeterminat lon of a Def ic iency or
a Refund of Personal Income and Unincorporated
Taxes  under  Ar t i c le  (s )  2Z and 23  o f  the
Tax Law for the *xx{o} F/Y/E :
Aucrust 31, L962 .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFTED) l,tArl

Business

State of New York
County of Albany

JANET MACK , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, ovetr 18 years of

age, and that on the 24th day of March , L9 7 5, she served the wlthln

Notice of Decision {on3Qsls6nxmifii i*x} by (certified) mail'upon E. JOIIN and

VIRGINIA IVIATHERON (rruoexqo$mexpftr the petltioner in the within

proceeding, bI enclosing a true copy thereof in a securely seaLed postPaid

wrapper addressed as folLows: Mr. and MrS. E. , IOhn MatherOn

32L7 North East 5th Court

Pompano Beach, Florida 33062

and by depositing same encLosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ia. l  deposttory) under the exclusive care and custody of

the United States Post Off ice Department within Ehe State of New York.

Tha.t deponent further says tha.t the said addressee is the (IfdfgEltffieE8|le.

ofilxpetitioner herein and tha.t the address set forth on said wrapper is the last

known address of the (XSOAm*OSgt{XeoefxSCi petlttonef.

Sworn

24th

go

d a y

before me this

of March

,.L-

AD-  1 .  30  (L /74)

,  L975.



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f
: AFFIDAVIT OF MAILIT.IG

E. rolrN and vrRGrNrA MATHERoN , :i i![|[?r![ritffilt-
For a Redeterminat ion of a Def ic iency or
a. Refund of Personal Income and Unincorporated Business
Ta,xes  under  Ar t i c le  (s )22  and 23  o f  the
Tax Law for the xEraoG* FIYIE :
Aucrust  31,  L962.

State of Ner. l  York
County of Albany

iTANET MACK , being duly sworn, deposes and says chet

she is an employee of the Department of Ta.xation and Finance' over 18 years of

age, and that on the 24th day of March , L9 7 $ she served the withln

Norice of Decision co$.Fair€rrslotrtxuu) by (certlfied) mail upon ,tosEPH H. FISIIER

(representat lve of)  the pet l t ioner in the withln

proceedin1, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo lLows: Mr. Joseph H. Fisher
30 BedeLl- Street
Ereeport, New York 1L520

and by deposit ing same encLosed ln a postpald properLy addreseed wrapper tn a

(post of f ice or off ietal  depository) under the exclusive care and cugtody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the sa. id addressee is the (representat lve

of) pet i t ioner herein and that the address set forth on sald wraPPGr is the laet

known address of the (representa.tive of the) Petltioner.

Sworn to before me this

24Eh day of March
f  r  J '1  ',),,"1 

-ri

AD-1 .30  (L /74 )

, Lg-15



BUILDING 9, ROOM 2I4.A'#ififfi tury Dru ra."t ajlal,l.f Sfl "':L

STATE
DEPARTMENT OF

OF NEW YORK. 
.

TA)(ATION AND FINANCE
'  g terg rAx coMMrlgtoi l

HEAit [O Ui l tT

EDWARO ROOK
9ECRETAiY TO
c0MMtt9t0l {

ADDRESS YOUR REPLY TO

ti lR.  WRIGHT 4t7 '26t1

NR. LEISNER f37'2517
MR. cOBURI{ f t7.2896

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

A R E A  C O O E  5 1 8

Dl,|!lDr Albany, Ner,v York
tlmcth 21t L97E

f,r" lnil frr. l. tobrl llrthrnorl
32L7 rcrth lrrt tth Sourt
trenprm lelcbr llorldr 33062

Drrr t|f. ur{ f,rr. lfithrroar

Please take notice of the EBlttti
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(s) 6tO rnd ?22 of thl Tax law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 rentht
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in aceordance with this
decision or eoneerning any other matter relative
hereto may be addressed to the undersigned.
These will be referred to the proper pirty for
reply.

Verlf truly yours,

w@
tlgd O., ltrlgrbt

src. HEARING OFFICER

cc :  Pet i t ioner '  s  Representat ive
Law Bureau

AD- r.. 12 (8/ 7 3)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

E. IOHN AND VIRGINA I\4ATHERON:

for a Redetermination of a Deficiency :
of for Refund of Personal Income and
Unincorporated Business Taxes under :
Articles 22 and 23 of. the Tax Law for
the f  /Y/E Ausust  31,  1962.  :

DECISION

E. John and Virginia Matheron filed a petition for the redeter-

mination of a deficiency issued August I5, I966, for unincorporated

business taxes underArticle 23 of. the Tax Law for tt.et/V/e

Augus t  3 I ,  1962 ,  i n  t he  amoun t  o f  $2 ,30 I .11 ,  w i th  i n te res t  o f  $506 .24

for a total of $,807.35 against which a credit wil l  be made for

an overpayment of personal income tax and interest thereon.

A hearing was duly held on Aprl l  25, L974, at the off ices of

the State Tax Commission, 2 World Trade Center, New York, NewYork,

before Nigel G. Wright, Hearing Officer. The petitioner was represented

by Joseph H. Fisher of Freeport, New York. The Income Tax

Bureau was represented by Saul Heckelman, Esquire, (appearing by

Francis X. Boylan, Esquire,of counsel). The record of said hearing has

been duly examined and considered.

The issues in this case are, (1) whether certain land, which was

the subject of a sale, had been used for business purposes and, (2)

whether such sale of land, which was used for business purposes, ls to

be considered as a part of the l iquidation of the business.



f.

:

I

1. Petitlcners in 1962 were {esidents of New York. Petitloners .

had been in the business of raislng carnations in hothoUses on:.

land they owned in Baldwin, Long Island, and in wholesaling the

I

carnat ions. .  14

in area. Of thig, an area at one corner fronttng on Centennlal ' 
'' t't'

Avenue and Forest Avenue and consisttng of 1f 082 acres had beent' ''u''
' j

inherited and had always been used for fesidential purposes. The I ''

maJor portion of the parcel consisted of about three-and-a-ha1f

,,,,acres fronted on Centennial Avenue. Thls contalned the hothous-es.' - :'.

Another portion of about two acres fronted on Forest Avenue and

had been purchased by,petitioner. The last portlon of about oD€- 
'

' :
half acre was located at the northwes-t corner.of 

'the 
parcel. Thts ;'

which "dead ended" at the petittoneris .:
]  ] . J , ,  

'  
:

property. It has not been shown that petitioner's land.other tlran one..''!.
1, iu  '  

' .  
.  ,  

, : i '  .  .  : l  i i  r  .  
t  '  1  .

' ' corner paFcel was ,ever used for non-business prrr poses . " " ti,

3 . Petitloners contracted to sell their land on December I I, . 
'

,  . . ' .  , ' 1 . 1 ' .  ; . "  
'  i i  . :

196I, to a person whq intended to subdivide the property fgr tn"4ivt0,rul

resldences. Pettt ioners ceased to'do business ln March, I962 afid .. '

dismantled some of the buginess stnrctures on'the property. On

August 14, 1962, petitioners conveyed title. The purchaser dlsmantled

the remaining br siness stnrctures ; the hothouses.

4. The deficibncy ls based on considering the entire parcel

.o f landasbus inessproper tyso tha t thesa1e thereo f l s taxab leunder

the unincorporated business tax.

, : ; : * ;  , ' , " ' .

'  : , .  r' . , . , .  . . .  ;
.:'

, . r , 1 . " .'  ; i - . ,1 . "  :  1 . " .  ,  r
. + :  

. r . r , i i , ,

. ,:ii -1"
i . -  ; . .  . i . 1 ; , ,  

i

, ' ' .  
. ,  ' '  . , ' .

' | ',
, ' i

,:1

:

l . l i

, , i .

. : . : . , . .  : . .

::ti* :

'.: ,:l: "::.

. ::q,



' ' 
" 

ti.:'gt;:

,  -3
. ;

., .:
coN_qpusloNii oF rAw , ,i !

A. The one corner parcel here found to be used for regtdential

purposes should be considered to be not used in the bus'lness. The

value of this p'arcel is determined to be 15 percent of the value

of the entire parcel based on relative acreage. The arguments of

' ' 1 .

The deficlency less credit due for personal income tax ls ree,omputed

to  be  $1  ,389.46  w i th  ne t  in te res t  o f  $ I92 .45  to  August  I5 ,  1966 and
. '  -  , :

with such further interest as shall be computed under section 684 of '

,!tt ,. ,' - '.,,

i " r  . . ' . :
' .  i _ ' l l

,#:.  ' ' :. ,,,,

the petitioner based upon theortes of valuation assigntng htghef valueq.

rund to be speculatl.Ve in the absence

of any testimony or reports from qualifiea real estate appralsers.':' 
'

B. An unincorpomted business includes any business 'rengaged.

: ,
in or being liquidated" (Tax Law section 703 (a)) . The land here ln . 

', '"io '

question was at one t lme used in the business. In fact, the confoaCt. ' ,  , '  
'
. : .

of sale of this land was signed while it was stlll used in the U,r"irr"iii,*1"'i'i:
l =  t  ' '

Its use by the petitioners was never changed to a non-business uss . 
', 

,i:i:,

I

I , i

I

I

i ' "

and is a sale taxable as busi .ness property.  (See G,TqveF fus. ,Cd..  , .  
' t '

,  :  -  __:  
r r , r . i  ,_

the Tax Law.

DATED: Albany, New York
Marc]n 24, L975

STATE TAX COMMISSION

"{

COMMISSIONER


