
STATE
STATE

OF NEI^I YORK
TAX COMMISSION

Taxes under Art ic le (y ' )  22
Tax Law for the Year(/)  L966

In the Matter of the Pet i t lon

o f

ROBERT J. AIID GRETCTIEN B. LEAK

For a Redeterminat ion of a Def ic iency
a Refund of Personal fncome

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f

or

the

Sta te  o f  New York
County of Albany

Katherine D. Manly , being duly sworn, deposes and says that

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age, and that on the l l t t t  day of March ,  L975,  she served the  w i th in

Notice of Decision (Sx:flCg*Xutkp**gd by (certified) mail upon ffelsrt J. and

Gretchen B. Leak $epnrrcuunxlius<54) the petitioner in the withtn

proceeding, by enclosing a true copy thereof in a securel-y sealed postpaid

\drapper addressed as fol lows: l {r .  and Mrs. Robert  i I .  Leak
47 Cottam HilI Road,
Wappingers Fal1s, New York L259O

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

Thar deponent further says that the sa.id addressee is the *togtEtlCrt!:cl*!€r

>O€| pet i t ioner herein and that the address set forth on sald wraPPer is the la,st

known address of the *X9gfe*g9g6t:ty*19.Jxfitd petltioner.

Sworn

1lrh

to

d a

before me this

of March

AD-  1 .  30  (L /74)



A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT.OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM 21+A
STATE CAMPUS

ALBANY,  N ,Y .122n

A R E A  C O O E  5 1 8

htad, .Albany, New York

srrre rix covur3gror
t'tEAi|ltc uittT

EOt rARD ROOK
SECRSTAiY TO
coMM t39t0t{

AOORESS YOUR REPLY TO

MR.  WRIGHT 457 '2655

MR. LEISNER 437'2637

MR. COBURN #7!2A96

llrroh trlr 1t7t

lh. lnd ltfi. lbbtrt .t. brn
il? Ootte nttl fsrd
lrrnpfn0.rr tlllr, Ilr lbrlr ftt90

Hr tQ. tld 161. lrrltl

Please take notice of the ltAfulOn
of the State Tax Commission;-nc:lo#& hereurith.

Please take ' fur ther  not ice that  pursuant  to
sect,ion (7) 6t0 of tha Tax Law, any
proceectr.ng in court to review an adverse deci-
sion must be commenced within 4 lonthl
from the date of this notice.

fnV inquiries coneerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any other matter relative
hereto may be addressed tA the undersigned.
These wil l  be referred to the proper pirty for
reply .

E n c .

c c :

Very truly yours,

HEARING OFFICER

Bureau

AD-L .12  (8 /73>



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

ROBERT iI. and GRETCHEN B. LEAK :
DECISION

for Redetermination of a Deficiency or :
for Refund of Fersonal Income Taxes
under Art icle 22 of the Tax Law for :
the Year  L966.

:

Petit ioners, Robert . f .  and Gretchen B. Leak, petit ioned

for a redetermination of deficiencies in personal income taxes

under  Ar t ic le  22 of  the Tax Law for  the year  1966.

A formal hearing was held at the off ices of the State Tax

Commission, Auilding #9, Room 2L4A, State Campus, Albany, New

Yorke on June 6, L972, bef,ore L. Robert Leisner, Hearing Off icer.

The taxpayers appeared personally and the Income Tax Bureau was

represented by SauI  Heckelman,  Esq. ,  (A lexander  Weiss,  Esg. l  o f

Counsel )  .

ISSUE

Were the taxpayers entit led to a casualty deduction for the

drying up of their well  in the drought of 1965?

FINDINGS OF FACT

1. Petit ioners, Robert J. and Gretchen B. Leak, t imely

filed trTew York State income tax returns for the year 1966.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  personal

income taxes for the year 1966 was issued on July 29, 1968,

ffi

:, i .: -,.
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against the taxpayers under File No. 54932142.

3. The taxpayers petit ioned for redetermination of the

de f i c i enc ies .

4. A drought occurred which affected a well on taxpayers'

property. This drought had its inception in 1965 and continued

in to  1966 .

5. f tre taxpayers '  well  went dry in i luly , L966. Ihe tax-

payers went to New Hampshire for a week and their well supplied

water before they leftr0t t fr" ir return to their home, their

well was dry and they had no water. lfhey were confronted by

a sudden emergency, There was no water for cooking. Toilets

could not be f lushed. Their four small chi ldren were bathed

at one t ime, t?re use of paper cups and plates was resorted to,

water was brought in from the few neighbors with water and water

was attempted to be collected from downspouts with l i t t le or no

resul ts  in  the dry weather .

6. Although a new well was required at once, i t  took

almost a month because of the severe drought before taxpayers

could get a new well dri l led. The new well which f inal ly gave

the taxpayers water  for  the i r  fami ly  and home cost  $2,226.80.

7. The taxpayers submitted evidence that they had corre-

sponded with the InLernal Revenue Service about the claimed loss

for 1966, and they had received a refund from the Internal Revenue

Service on the return as f i led and to the present date there had

been no adjustment for the year L966 to the present date.

Apparent ly ,  the Federa l  s tatute of  l imi ta t ions has a lso run on

th is  mat ter .  The taxpayers a lso asser ted Lack of  jur isd ic t ion
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for Lhe Commission to decide this case.

OPINION AIilD CONCLUSIONS OF I,AW

A. With respect to the taxpayers' assert ion that there

was no jur isd ic t ion over  th is  mat ter  because under  Federa l  corr -

formity his case should be decided by the united States Tax

Court, we hold that sections 699 and 690 of the Tax Law provide

for the decision of New York State income tax cases by the New

York State Tax Commission and for appeal and keview of such

decisions in the Courts of New York State. Under section 615

of the Tax Law, the itemized deduction in question is governed

by Federal law on the same issue. There has been no formal

Federa l  ad judicat ion of  the instant  issue.

B. The drought was off icial ly declared 6n emerg'ency in

August ,  1965 by Pres ident  L .  B.  Johnson,  The of f ic ia l  date of

terminat ion of  emergency re l ie f  was March 15,  1967.  Revenue

Ruling 66-303 declares that there is much confusion in the public

mind about loss from droughts and that taxpayers wil l  be al lowed

to treat a loss from an unusual and unprecedented drought

occurr ing before January 1,  L966,  ds a casual ty  loss.  Inasmuch

as this drought occurred before January I,  1966, and caused

the sudden drying up of the well,  in 1956 the loss was deductible.

Revenue Ruting 66-303 is susceptible of differing interpretations

and is ambigruous or doubtful as to the length of the drought,

cit ing as an example damage to shmbs, which is a much more

remote type of damage than damage to a water well  from a drought.

We construe this Federal Revenue Ruling on the effect of a drought

in favor of the taxpayers.
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C.  Tt re taxpayers '  pet i t ion is

that the taxpayers shall  receive th

wi th  in terest  thereon unt i l  pa id.

DATED: Albany, New York

March 11, 1975

STATE TAX COMMISSION

susta ined and

e ful l  refund

i t  is ordered

claimed together

COMMISSIONER

CO$IMISSIONER


