
STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the t lat ter of  the Pegtt ton

o f

ROBERT S. GMEREK

For a Redeterminat ion of a Def ictency or
a Refund of Personal Income
Taxes under ArLicle 6o) 22 of Ehe
Tax Law fo r  the  Year8)  1968

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of  Albany

JANEI MACK ,  betng duly sworn, deposes and says that

she is an ernpLoyee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 2Sthday of OctOber ,  1975, she served the within

Norice of Decision (d$<ga€egfr5trfg15t!) by (sertifled) mail uponRobert S. Gmerek

(fepc.xl.ntot*xmof) the petitioner in the within

proceeding, by encl-osing a true copy thereof ln a securely seaLed postpaid

lrrapper addressed as fol lows: Mr. Robert  S'  Gmerek
999 Balmer Road
Youngistown, New York L4L74

and by deposit ing same enclosed in a poetpald properly addressed wrapper in a

(post of f ice or off ic ial  depoeltory) under che exclusive care and custody of

the united states Post off tce Department wtthin the state of New York'

That deponent further says thet the sa.id addressee is the (nryraeecltfao{xe

XJk) pet i t ioner herein and that the addfess set forth on sald nra.PPer ie the last

known address of the (rctr6psnsmfiixn:Ofr*he) petttioner.

Sworn to before me this

28th day of October

AD-1 .30  (L {74>

,  l - 95 .



STATE OF NEI^T YORK
STATE TN( COMMISSION

In the l ' lat ter of  the Pet i t ion

o f

ROBERT S. GMEREK

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under  Ar t i cLe  &)  22  o f  the
Tax Law fo r  the  Year fs )  1968

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

;fAlIET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat, ion and Finance, over 18 years of

age, and that on the 2Sth day of OctOber ,  L975 ,  she served the wlthin

Norice of Decision @o<Bnoem:tlraoil)6tl) by (certified) mail uponWilliam Shear Accountan

(rePresentaLive of)  the pet i t ioner in the wlthin

proceeding, by enctosing a true copy thereof tn a secureLy sealed postpaid

wrapper addressed as fol lows: Wil l iam Shea, Accountant
2959 Genesee Street

Cheektowaga, New York L4225

and by deposit ing same enclosed in a post,patd properLy addressed wrapper in a

(post of f ice or off ictal  deposltory) under the exclusive care and custody of

the United States Post Off ice Department wtthin the State of New York.

Thar deponent further says that Ehe said addressee is the (rePresenta.t ive

of) pet i t ioner herein and tha.t  the address set forth on sald l t raPPef is the last

known address of the (representa.t lwe of the) Pet i t ioner.

Sworn to before me this

28th day of October

AD-1.30  ( r /74>

,1975
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rrease EaKe noglce ot the - i l
of  the Stafe Tax Commission enclosed heretr iFh.

g::ii:"l$:*r**',n:.t:":l-.-,,ilg"iil.ll*;t""""
proceeding' ..*6' court ,tb' rgvi"-+.,:an,aageree decil:;ff H3,tnil";5f#*"s,e.,iff ,,ntf,ftrIqe dscr_
f r o -m th ,e ,da , tg  o , f i  t t r i s ' no t i cb ;  . ' . , , ,  : , *  , : .  ,  . ,  .  , ' , ,

fnV inquiries eoncerning the computation of tix
due or refund al. lowed in Accordance'with this
deeis'ion or conceqnj-ng _any other .matter r"i"iitr"
hereto may be addressed to the undersiqrned.
These.wil l  be referred to the proper pirty for
r e p l y .  ; '  ,  , :  I  '  :  '  

' : ' '  r . l i . ,  t ,  '  ' .  - , .  
,

ffi
. TIEARING OFFICER

Einas l r u .

cc :  Pe t i t i one r ' s
Law Bureau

AD-1. r2 (8173)



STATE OF NEW YORK

STATE TA)( COMMTSSION

In the Matter of the Petit ion

o f

ROBERT S. GMEREK

for Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Article 22 of the Tax Law for
the Year 1968-

: DECISION

Petitioner, Robert S, Gmerek, 999 Balmer Road, Youngistown,

New York, petit ioned for a redetermination of deficiencies in

l" personal income taxes under Article 22 of the Tax Law for the

year  1968 .

upon notice to all interested parties, a formal hearing was

held at the off ices of the State Tax Commission, State Off ice

euilding, Buffalo, New York, on October 18, L972, before L. Robert

Leisner, Hearing Off icer. The taxpayer was rePresented by

william shea, Accountant and the rncome Tax Bureau \^las represented

by Saul  Heckelman,  Esq. ,  (A lber t  Rossi ,  Esq. ,  o f  counsel )  .

ISSUE

Was the taxpayer a resident of New York State for income tax

purposes during the year 1968?
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FI$IDINGS OF FACT

1. Petit ioner, Robert S. Gmerek, t imely f i led New York State

income tax returns.

2. lltre taxpayer petitioned. for refund of New York State

income tax withheld from his wages by the New York headquarters

of his employer, BelI Aerosystems Compd,rllzr while he worked for them

in Texas.

3. lltre taxpayer lef t New York where he was domiciled at the

residence of his parents on i lanuary 28, 1968. l l tre taxpayer went

to Houston, Texase oD special assignment on the directions of his

employer, Bell Aerosystems. lltre taxpayer returned to New York for

a period of one week in September, 1969. The taxpayer permanently

returned to New York in November, L969.

4. The taxpayer was assigned to Houston as part of a team

of personnel to conduct testing of the Lunar Landing Training

Vehicles. The assignment was to last for the duration of the

testing which had no definite completion date. In a letter received

by the Income Tax Bureau, the taxpayer stated, "I 'cl  l ike to say

that this job was a temporary assignment,"
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5. The taxpayer rented an apartment in Texas on a yearly

lease. IIe rene\ted that lease at the end of the f irst year. l lhe

taxpayer registered his car in Texas, obtained a Texas driver's

license and utilized Texas banks for checking and savings accounts

,1[tre taxpayer voted in a Texas primary election in June or July, L969.

6. lltre taxpayer maintained no place of abode in New York

dur ing 1968.

CONCLUSIONS OF I,AW

A. That the taxpayer !{as a resident of New York State for

income tax purposes during the year 1968. A d.omicile once established

continues until the person in question moves to a new location with

the bona fide intention of making his fixed and permanent home there.

No change of domicile results from a removal to a new location if

the intention is to remain there only for a limited time. lltre burden

is upon any person asserting a change of domicile to show that the

necessary intention existed. l l tre declarations of the individual are

not conclusive as regards this intention. Simil-arly, the fact that a

person registers and votes in a part icular plaee is not conclusive of

intention to domicile . (2O NYCRR LO2.2 (d) (2 ) ) . The taxpayer went to

Texas as part of a special assignment in the course of his emplolzment.
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There is no conclusive evidence that the taxpayer formed a firm

intent to change his domici le during 1968. The nexus holding the

taxpayer to Texas was the special work assignment and not a bona

fide intention to remain in Texas regardless of that assignment

dur ing 1968,

B, Ehe petit ion of Robert S. Gmerek is denied.

DATED: Albany, New York

October  28,  1975

STATE TA)C COMMISSION

COMMISSIONER

COMMISSIONER


