
DEPARTMENT OF Til(ATION AND FINANCE

STATE TAX COMMISSION

M A R I O  A ,  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

l,lr. Harry S.
5700 Col l ins
Miami Beach,

BUILOING 9, ROOM 214'4
STATE CAMPUS

ALBANY, N.Y. 12227

A R E A  C O O E  5 1 8

DATED; Albany, New York
JanuarY 29, L975

Dube
Avenue
Florida 33140

a

STATE OF NEW YORK 3tA?E TAX COMMTSStST

-HEARIIS UNIT .

EDVIARD ROOK
SECRETARY TO
coMMtsStol{

ADORESS YOUR REPLY TO

MR.  WRIGH T  457 '2655

MR. LEISNER 457'2657

MR. COBURN 457-2896

Dear IvIr. Dube:

Please take notice of the CONSOLIDATED DECISION
of the State Tax Commission enclosed herer,rrith.

Please take furthqr notice that pursuant to
Section (s) 722 and 690 of the Tax Law, any
proceeding in court to review an advetse deei-
sion must be commenced. within 4 montns
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in aecordance with this
decision or eoncerning any other matter relative
hereto may be addressed. to the undersigned.
These wil l  be referred to the proper party for
reply .

Enc.

cc :  Pe t i t i one r '
Law Bureau

Very truly yours,

Nigel G. Wright
HEARTNG OFFICER

Representative

?wy Jf

A D - 1 .  L 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatt,er of the petition :

o f :

i IARRY S. DUBE and STEPHEN R. CASPER, :
Individually and as copartners d,/b/u :

the firm name and stvle of :

CIRCUS MAGAZINE :

for a Rcdetei:rnination of a Deficiency :
ol: for Refund of Unincorporated Business :
Taxos under Art icle 23 of the Tax Law :
for  the Year  1968.  :

fn the Matter of the petit ion

o f

IIARRY S. DUBE

ic.,r a l lcdctermination of a Deficiency
ol: for Refund of Personal Income Taxes
(rrr( ler Art icle 22 of the Tax Law for
i - i , r , :  Year  1968.

Matter the Peti 'sion

STEPIIEN R. and BO\INIE F. CASPER

r'r-r l l  ; r  r lcdeterminat ion of a Def ic icncy
irr.i.- ..i ':rir: ikcfund of Personal Income Taxes' , . rrr i lc:r  Art iele 22 of the Tax Law for' i , l . c  Year  1968,

CONSOLTDATED
DECISION

o f

o f

fn



i

Harry S. Drbe and Stephen R. Casper, individually and as

copartners d/b,/u the f irm name and style of Circus Magazine f i led

a petit ion for the redet,erminati,cn of a deficiency issued under

c labe of  February 22,  I97L,  in  the amount  of  $2,884.16 p lus in terest

o f  $32A.57  fo r  a  to ta l  o f  $3 ,204 .73  fo r  un inco rpo ra ted  bus iness  taxes

under ArticLe 23 of the Tax Law for the year ir968

FIarry  S.  Drbe f i led a pet i t ion for  a  refund of  $1,346.87 out

of estimated taxes which he had paid in personal income taxes under

ArLj-cIe 22 of the Tax Law for the year 1968. Said. claim was al lohted

orr ly  to  the extent  o f  $498.68 p lus in terest  o f  $46.35 for  a  to ta l  o f

i ; :r45.03 which has been refunded. fhe remainder of the claim hras

denied because of  a  f ind ing t t ra t  pet i t , ioner 's  to ta l  l iab i l i ty  was

$1,601.32 instead of  the to ta l  l iab i l i ty  o f  $753.1-3 shown on h is

resident and nonresident returns.

Stephen R. and Bonri ie F. Casper f i led a petit ion for the

redetermination of a De,f iciency issued under date of Februarl 22,

L97L,  in  the amount  of  $828.29 p lus a penal ty  under  sect ion 695 (a)

of  t l re  Tax Law of  $207.22 and in terest ,  o f  $92. f3  for  a  to ta l  o f

$I,L28.24 for personal incorne tax under Art icle 22 of the Tax Law

for  the year  1968.
, : ' . .  .

A hearing was duly held on September 11i, 1972, dt the off ices

of the State Tax Commission, B0 Centre St,reet, New York, New York,

before Nigel G. Wright, Hearing Off icer. Ttre petit ioners were

represented by Ctrarles S.P. Barker, Esq. , of Reavis & lt lcGrath and
; l  , ' i



hl. i,,tr.ri ircl i: i . I l . i-selsteiir, C- P. i ' :,.. l l l irt: - i.:: i<:(rl, ir 'r l [ 'n:* I j[::e411 w;ir; t lep'rc-

sil,r| i  i ..t:,- i }:y l laul- lJeclcelrtt;.:, ir, l l i : lc.{., apli i) i j t.t;.; i i ,:-; i :y t;oi.onot $-i-es;, Lisq", (}1'

'*: ,a) \. i i i.; t,) .L .

l j jre rccorcl of $aid he;irj-nc; has, bcr.x 'dii i-y examirred and corrsj-cle;:cci.

t -  a t  f l r ' f  n

i:.:'-'lilg

I l j rc j -ssue in this calsr. i l  j .s wJ:eLl i r : . r :  i ' i re i : :et i t i .oners'  partnershi i :

. , .o Li : i  i l t : ,1;ets aut l  real izecl  i .L. ;d{) l : i iLr t : ;  : i . i ;so.Li :  or wh€]t t ter i :he incl iv ic. i ; : l '

f l i iu i : . i ' t r . t . r ts sol , i l  L:he: i -r  l :ar: t i iursl i i .F:  i . iu i-ere*; 'L;  v; i .Lir  no income bei-nc;

iii,r.i,.l-i:ir:r:i by the perrl-nership "

t"s$rlu"$s- --al :-- ll&i.Ii
1" t'he Circus M;;tga::int: r:f :jrtr'0 Easb

si:.i.p c-rrg;rnized in New York r.iiih ttr. IJarry

64t"t i  Si-reet was a Partner*

S. Dube and StePhen ii.

(l ii i'.r >r: t-' a s ;r a rt-ner s .

:?- ry lr .  l :ube had been in at i r , 'e; : ' i : :Lsi-* '3r pr ior to 194I- $inse

,1ir , , :1,  i i . . :  has-;  hacl  a cont.raq' t-  t ' r i i  j ; i :  i : : i t :  i - r i -ng1-ing Brothers Circus

(i:l.i.nr11.i-:r,; Bros"-lfarnrntt ifr l l.ri-l-ely Conir:.i.i:eti $hows, Inc. ) to publish

i i  I ) i . tu(;r : i t : i in fo: :  di-sLr ibut ion r i t  t i rc j . : i '  s;hows. f t r is contract e-<Lcr, ' .+ci

i . : i i , ' : r . r i : r . ; i r  the 1971. se{ isor}.

j .  M.r:"  Ci ' tsper is I4r.  Dult ' . ' , ' t ;  i le '5:hl :w. i t "e belcame a partr iet  r tx

' ' r i r - ' "  l ; r : r l ;cr  i i r  i l iS6, i t  be:Lng M:r" r . iu lre 's i iesire to ret i re short ly arnd

.{; ."- , i r i \ j r )  i -or:  l l r .  Caspcrbo taker ov(;r :} t  "L. i r*  ent i re business. Bacir  one

' , : i  i { : . r : : i - i . i r . i ted the sa,me elrnount ci ' :  c; i : ;h" }4r: .  Dr.rbe was Lo rece:Lve a

, ' rn, ;r  i .1 : ; , . , i l i l ry arf ter which p:rof i - 'Ls ! ' , 'c)re di .str . ibut 'ed equal ly.  l t re

i' j,.,. ' l. .r' i. i '.:r:l.,l l j,ir w;rs to last unt:L lt- "l)ct:e'l:rj:er: 31 , 197I. rr4r. Dube con-

*r,r-',r,,-,1rrr:.1 tlrr: Ri.ngli.ng Brother:s' cont-i:ac'L to -,-he partnership with



I"l

- ' 4  -

provision made in the agreement for lvlr. D'ube's protection in the

event of the early termination of the partnership. TLre Ringling

Brothers Circus consented to the partnership.

4. In 1967, the Ringling Brothers Circus was sold by the

Ringiing and North famil ies to a group of investors. Ttre Ringling

Brothers Circus then, on January 2, 1968, entered into a contract '

for the acquisit ion of Circus Magainze.

5. TLre contract provid,es that "Dnbe and Casper hereby sell,

and Rinqling Bros. hereby purchases, .. .  their entire partnership

interests in Magazine ", "Magazine" referring to the "partner-

ship transacting business under the name of the Cj-rcus Magazine

It also provides: "That Dube and Casper are al l  the partners of

Magazine and own al l  the assets thereof, and have the absolute

r ight  to  se l1,  t ransfer  and ass ign a l l  the assets of  Magazine . . .  "

6 .  The purchase pt ' ice was $68,750"00 on the c los ing date,

January 29, 1968, with three deferreo payments annually thereafter,

r :ach cor : t ingent  upon Mr.  Dube'  s  surv iva l  ,  o f  $75,721.15,  $69 o444.44

ai rd $62,500.00 each wi th  in terest  o f  4% a year  f rom the date of  the

coni : r l ic t .  In  addi t ion,  Ringl ing Bro i lers  Ci rcus paid 'an afnount  co

r-r - ir i i>u.,:se i l tr- Dube and Mr. Casper . j :-cr thc costs already incurreC

of p.l i- , l ishing for the 1968 season

7. Mr. Dube changed. his resicience from New York to Florida on

Dccer, iber B, 1968. I, lr .  Casper was a nonresident of New york during

i9'58 ancrthereaf t,er.



5 -

b. I lach partner reportci ' r  oi . ,  i ' l is  Fct i r : rai  income Lax return

. . . , t :  r ; i r le  o f  a  par tnersh ip  i : r te rc ,s ' t  eac i i  showing a  cos t  bas is  o f

. ; . , ; :o nr:c l  report ing one-half  of  the tol-al  consiclerat ion but com-

r-, i i t i l1g tax on only his one-half  share of i :he amount received in

i  9 t r t ;  $ 3 4  , 3 7  5  . O O .

: r . 968

1i'irc

9. Circus Magazine f i led a New York partnership return for

s,]: t :rving only certain smal-i  expenses and report ing a loss.

r .J tur l ]  was marked " f  ina l  re i :urn" .

i0 .  Mr.  Dube f i led a t imely  New

-LLi.uer., an amended resident return and

reporLed the sa le of  h is  par tnership

rt: Lurn

York resident return and

a nonresident return. He

ini:erest on his resident

, l . l- .  Mr. Casper did not f i le a New York return for 1968.

coNcLtISroNS oF l_,.4.r"^I

A.  The pet i t ioner ,  do ing busr-ness i is  Ci rcus Magazine,  c learr iy '

. . ; , : l . i l  the assetb of the business ei ' ther direcLly or in l iquiciat ioi l

r , i ; - ' i , i ie  bus iness under  sect ion 703(a)  of  Lhe Tax Law,  and the gain

clrei:eoi1 is subject to tax under A;t icl e 23 o.f the Tax Law.



;  i  \ ' i . ' i ' ; i . r

, ' . i .,,, .r: i ' :  .ttrnd cl..;r i-ff i{:ci i i ' i .  l ' . l i . i .. i),1r1r.

A"L}>,:ri.r 'r l lc}W YoYk

,-l ' .: inlr . l,r: 'r :? 9, 197 5

Sll 'ATll ' i i \X f-iC,:iM.t"S,>.i r..:;

.t.
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STATE TAX COMMISSION

M A R T O  A .  P R O C A C C T N O ,  P R E S T O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9, ROOM 21+A.
STATE CAVIPUS

ALBANY, N.Y,122Zt

A R E A  C O O E  5 1 8

DATED: Albany, Nen^r york
,Ianuary 29, L975

srA?E TAX COMMTlt lor l
HtAititc ulflT

EOWARO ROOK
!ECRETARY TO
coMMt93toi l

ADORESS YOUR REPLY TO

MR. WRIGH T 457-2565

MR. LEISNER a37-2667

MR. COBURN 1t67.2896

The Circus Magazine
c/o Haxry S. Dube
5700 Coll ins Avenue
Miami Beach, Florida 33L40

Gentlemen:
Please take notice of ghs CONSOLIDATD DECISION
of the State Tax Commission enclosed herewith.

P1ease take further notice
Sect ion (s)  722 and 590

that pursuant to
of the Tax Law, any

court to revieur an adverse deci-
eommenced within 4 months

of  th is  not ice.

Verlf truly yours,

tny inquiries concerning the computation of tax
due or refund allowed in aceordance with this
decision or eoneerning any other matter rerative
hereto lay be addressed ta the undersigned.
These wil l be referred to the proper pirty for
rep1y.

proceeding in
sion must be
from the date

Enc.

cc :  Pet i t ioner ,
Law Bureau

ru*(
Nigel e .
HEARING

,r/a/^f/^T
Wright

OFFICER

s Representative

AD-1.  L2  (8 /73)
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

srirr oF NEw YoRK
DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9,  ROOM 21+A
STATE CAMPUS

ALBANY, N,Y. 12?27

A R E A  C O D E  5 I A

DATED: Albany, New York
January 29, L975

s?ATE TAx COMMt93tOt{  
-

HEARII I6 UII IT

EDWARD ROOK
SECRETARY TO
coMMts9 toN

AOORESS YOUR REPLY TO

MR.  YVRIGHT 457 '2655

MR. LEISNER 4574637

MR. COBURN 457.2896

Mr. & Mrs. Stephen R. Casper
5509 Belmont Avenue
Cincinnati,  Ohio

Dear IvIr. & Ivlrs. Casper:

Please take notice of the CONSOI,,IDATD DECISION
of the State Tax Commission enclosed herewith.

Please take fgrther_nqrt ice that pursuant to
section (s) 722 and 690 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

Very truly yours,

Enc.

cc :  Pet i t ioner '
Law Bureau

T-IJU'ryr-
wigel e. wright
HEARTNG OFFICER

Representat ive

AD-1.  L2  (8 /73)
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STATE OF NEW YORK

STAT1] TAX COMMISSION

fn the Matter of the Peti.Lion :

o f :

lu\RRY S. DUBE and STEPHEN R. CASPBR, :
Individually and as copartners d/b/u :

the finn name and style of 3

CIRCUS IvIAGAZINE :

for a Redetermination of a Deficiency :
or for Refund of Unincorporated Business :
Taxes under Article 23 of the Tax Law :
for the Year 1968. :

In the Matter of the petition

o f

TIARRY S. DUBE

fcr  a Redcterminat ion of  a  Def ic iency
or for Refr- ind of Personal fncome Taxes
\ir. i le:r Art icle 22 of the Tax Law for' ihr,:  Year 1968.

rir t-"ire Matter of the petitron :
t

o f :

STEPiIEN R. and BONNIE F. CASPER :

ioi:  a I lcdetermination of a Def iciency :
i).r for Refund of Personal Income i laxes :
i . r , r \ . i ( ) r  Ar"e ic1e 22 of  the Tax Law tor  :
t . i ic Year 1968

CONSOLIDATED
DECISION



a

2 -

Harry S. Dube and Stephen R. Casper, individually and as

copartners d,/b/u Ehe f irm name and style of Circus Magazine f i led

a petit ion for the redetermination of a deficiency issued under

dat.e of rrebruary 22, Lg7I, in the amounL of $2,884.16 plus interest

o f  $320 .57  fo r  a  to ta l  o f  $3 ,2O4 .73  fo r  un inco ryo ra ted  bus iness  taxes

under  Ar t ic le ,23 of  the Tax Law for  the year  1968

IIarry S. Dube f i led a petit ion for a refund of $L'346.87 out,

of estimated taxes which he had paid in personal income taxeS under

Article 22 of the Tax Law for ttre year 1968. Said cl,1im was al lowed

only  to  the extent  o f  $498.68 p lus in terest  o f  $46.35 for  a  to ta l  o f

$545.03 which has been refunded. The remainder of t lee claim was

denie, l  because of  a  f ind ing that  pet i t ioner 's  to ta l  l iab i l i ty  was

9I ,601.32 instead of  the to ta l  l iab i l - i ty  o f  $753.13 shown on h is

resident and nonresident returns

Stephen R. and Bonri ie F. Casper f i led a petit ion for the

redetermination of a Deficiency issued under date of February 22,

J:g7I, in the amount of $828.29 plus a penalty under section 695 (a)

of  the Tax Law of  $207.22 and in terest  o f  $92.13 for  a  t 'o ta l  o f

$1,128 .24 for personal income tax under Art icle 22 of. t t te Tax law

for  the year  1963

A l:earing was duly held on September 11; Lg72, dt the off ices

of the Stat,e Tax Commission, 80 Centre St,reet, New York, New York,

before Nigel G. Wright, Hearing Off icer. Ttre petit ioners were

represented by Ctrarles S.P. Barker, Esq., of Reavis & McGrath and



,.;r'l'Xl'

- . J

i ry Edward H. Eisenstein, C.P.A. t lne lrrcome Ta:< i3ure;lu wa.s r€rpre-

sentecl by SauI Fleckelman, Esq., appearing by Solomon Sies, I lsc4., oi:

coun'se1.

ltre record of said heari-ng has been duly exanrined and consicierecr.

TSSUE

Ttre issue in this ease is whetherEhe petit ioners' partnership

sold, assets and realized incor,re to i tself or whether the individual

partne::s sold their partnersirip irrleres'bs wi'Lh tro income being

realized by the partnership.

F'IND:TNGS OT" FACT

1. Tlre Circus Magazine of 340 East 64th Street was a partner-

sriri.p organized in New York rvith lrtr. I{arry S. Dube and Stephen R.

( lar ;per  as par tners.

2. Mr. Dube had been in aclve:: 'b:Lsing prior to 1941. Since

: l i r . ;1 ,  l le  has had a cor : t ract  n i . j i t r 'Lhe R:Lngl ing Brothers Ci rcus

(I.t incJl. j"nq Bros.-Barnum & I3a:!. ley Conrl i j"necl Snort"s, Inc.) to publish

a rlroqram for: cList,r ibution a'L. i : ]rci-r si:rcws. l leis contract, extendecl

; .  1 ,  ' - .  r i : , . : . i  i | t - l re  1"97 i .  $eA.son .

: l  ,  . [ i . r .  Cnspe.r  ig  . i r i : t : .  Di t l . ; t : ' ; ;  ;L ' , r ' r  i i " ; .1" iv .  I Ie  became a pa] :Lr ier

i ,r , ; , ' .  i lul:r l  in 1966, i t  being M::. I lrbe's ciesi,re to retire short l l t

;- i \ ,  1"1:i ' i1i, , i  for Mr. Casper to tari ;c over t irc entire business. Each

i:oi:ii::ri-1.:rrLed the same atnnr,rnt cf celrih. pln. Dube was to recerve a

:i ;rr1ri- l . i -  r ial.ary after which profi 'L.s $,?{ire distr ibuted equall-y- the

t ' ; i r : i r . rcrs jh ip  was to  last  un 'b11 Deceni l :e- ' r  31,  197I .  Mr.  hrbe con-

, - ,  ' , , r i i ' r r r l  t fue Ringl ing Brobhers '  contr i ic t  to  the par tnership wi th

S$iniinl'u'\i!
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provision made in the agreement for Mr. Duber s protection in the

evciit of the early t,ermina'tion of the partnership. f'l:e Ringl"ing

Brotirers Circus consented to thc partnership.

4. In 1967, the Ringling Br,cthcrs Circus was sold by the

)t irrr; l ing and North famil ies to a Eroup of investors. fhe Ringi:ng

U'r:o'thers Circus then, on Januaty 2, 1968, entered into a contract '

for the acquisit ion of Circus Magainze.

5. Tkre contract provides that "Dube and Casper hereby se1l,

aird Rirrgl ing Bros. hereby purchases, their entire partnershj- i)

:-: , i ;erests in Magazine ", "Magarzine" referring to the "par{:ner-

sir i , i  t : :ansacting business under the name of the Circus Magazine

i ' l  also provides: "Tkrat Dube and Casper are al l  the partners of

l&:gazine and own alJ. the assets t jrereof , and have the absolut,e

r  "gt r t  to  se l l ,  t ransfef  and ass ign a i l  the assets of  Magazine .  .  .  "

6 .  The purchase pt ' ice was $68,?50.00 on the i los ing date,

. january 29, 1968, with three deferrecl palzment,s annually thereafter,

ea r " : l r  con t i ngen t  upon  Mr .  Dube ' s  su rv i va l ,  o f  $75 ,72L .L5 ,  $69 ,444 .44

and $62,500.00 each wi th  i r r terest  o f  4% a year  f rom the date or  t i re

con'Lract. In addit ion, Ringhng Brothers Circus paid an amount to

::, :-; ; f i-rur:se Mr. Dube and ltr.  C.: iper fcr r:he costs already incurrei

oi publishing for the 196e season

'1 , Mr. Dube changed his resicience from New York to Florida o:r

. iecernber B, 1968. Ivlr.  Casper was a nonresident of New York during

r9f , rJ  and thereaf ter .
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B. Eacir  partner repo:: ted o; ' ,  l : .L i ;  l , 'ccleral  income tax return

bjr i :  sal-e: of  a partnership intcrcl ; i  c.rch sirowing a cost basis of

zer:o ai ic i  report ing one-half  of  t l ic total  consicl .erat ion but com-

^" r  i  ' " '  only his one-hal- f  s lrarc of Lire amount received inr . r r  r  r  l _ r l Y  u { - r - \  v t i

. J  l t , f  l  ; 3 4 , 3 7  5 .  O O ,

1 9 t , S

t'i'h q,:

9. Circus Magazine f i ted a New York partnership return for

showing only certain smail- el i l lci lses and report ing a loss.

:rcturn was marked "f inal re'Luri 'r".

i0. Mr. Dube f i led a t imelv New

l-r; 'Lere &rr amended resident return and

re1:ortcd the sale of his partnership

rei- i . trn.

York resident, return and

a nonresident return. j le

in terest  on h is  res ident

11.  Mr.  Casper  d id  not  f i le  a  New York return for  1968,

coNc:t.usroNS__gF {4w

A, The pet i t ioner ,  do ing business as Ci rcus Magazine,  c lear ly

.soid i-he assets of the business ei 'bher directly or in l iquidation

ot :  che business under  sect ion 703(a)  of  the Tax Law,  and the gain

i- lrr:rcon is subject to tax under Art icle 23 of, the Tax Law.
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