»” - d T e ?
.
- <

STATE OF NEW YORK

STATE TAX COMMISSilw- .

DEPARTMENT OF TAXATION AND FINANCE HEARIS UNIT 4
EDWARD ROOK
BUILDING 9, ROOM 214-A sf:.:;rg:rozo
STATE TAX COMMISSION STATE CAMPUS
MARIO A. PROCACCINO, PRESIDENT ALBANY, N.Y. 12227 ADDRESS YOUR REPLY TO
A. BRUCE MANLEY AREA CODE 518

MR, WRIGHT  457-265%
MILTON KOERNER : MR. LEISNER 457-2657
MR, COBURN 457-2896

DATED: Albany, New York
January 29, 1975

Mr. Harry S. Dube
5700 Collins Avenue
Miami Beach, Florida 33140

Dear Mr. Dube:

Please take notice of the CONSOLIDATED DECISION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(s) 722 and 690 of the Tax Law, any
proceeding in court to review an adveﬁse deci-
sion must be commenced within 4 months

from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These will be referred to the proper party for

reply.
Very truly yours,
Nigel G. Wright
Enc. HEARING OFFICER
cc: Petitioner's Representative

Law Bureau

AD-1.12 (8/73)




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of :

iIARRY S. DUBE and STEPHEN R. CASPER, :
Individually and as copartners d/b/u : {

the firm name and style of :

CIRCUS MAGAZINE

for a Redetermination of a Deficiency

or for Refund of Unincorporated Business
, Taxes under Article 23 of the Tax Law
i for the Year 1968.

In the Matter of the Petition :
1 of :
| .
. HARRY S. DUBE : CONSOLIDATED
iR DECISION

b tor a Redetermination of a Deficiency
H or for Refund of Personal Income Taxes
N under Article 22 of the Tax Law for

‘ ! tue Year 1968.

In the Matter of the Petition

T

of

STEPHEN R. and BONNIE F. CASPER

for a Redetermination of a Deficiency
oir for Refund of Personal Income Taxes
under Article 22 of the Tax Law for
The Year 1968.
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Harry S. Dube and Stephen R. Casper, individually and as
copartners d/b/u the firm name‘and style of Circus Magazine filed
a petition for the redetermination of a deficiency issued under
date of February 22, 1971, in the amount of $2,884.16 plus interest
of $320.57 for a total of $3,204.73 for unincorporated business taxes
under Articl§'23 of the Tax Law for the year 1968.: 0‘

Harry S. Dube filed a petition for a refund of $1,346.87 out
of estimated taxes whiéh he had paid in personal income taxes under
Article 22 of the Tax Law for the year 1968. Said claim was allowed
iny to the extent 6f $498.68 plus interest of $46.35 forla total of
$545.03 which has been refunded. The remainder of the claim was

denied because of a finding that petitionér's total liability was

$1,601.32 instead of the total liability of $753.13 shown on his

‘resident and nonresident returns.

Stephen R. and Bonnie F. Casper filed a petition for the
redeterminatibn of a Deficiency issued under date of February 22,
1971, in the amount of $828.29 plus a penalty under section 685 (a)
of the Tax Law of $207.22 and interest Qf $92.13 for a total of
$1,128.24 for personal income tax under Article 22 of the Tax Law
for the year 1968. B ’

A hearing was duly held on September llg:1972, at the offices
of the State Tax Commission, 80 Centre Streéi, New York, New York,

before Nigel G. Wright, Hearing Officer. The petitioners were

represented by Charles S.P. Barker, Esg., of Reavis & McGrath and
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by Fdward H. Eisenstein, C.P.L. fne jacome Tax Bureau was repre-
sotbed by Saul Heckelwman, Bsd., appearing by Solomon Sies, Esq;, o
covifsel, .

The record of said hearing has been duly examined and considerad.

The issue in this case is whether the petitioners' paftnership
sold assets and realized income to itself or whether the individual
paviners sold their partnevship interests with no income being
roalised by the partnership.

FINDINGS OF TACT

1. The Circus Magazine of 340 Bast 64th Street was a partner-
ship organized in New Ybrk with Mr. Harry S. Dube and Stephen K.
(Hper as partners.
% 2. Mr. Dube had been in advertising prior io 1941. ©Since
i 1941, he has had a contract with the Ringling Brothers Circus
(Rinling Brms.—Barnum & Bailey Conbbined Shows, Inc.) to publish

-

cran for distribution at their shows. This contract extendaed

through the 1971 season.

)

i

3. Mr. Casper is Mr. Dube's nephew. He became a partner

: M. Dabe in 1966, it being Mr. Dube's desire to retire shortly and
Lcemmge for Mr. Casper to take over the entire business. Each one

siouted the same amount of cash. Mr. Dube was to receive a

amoil salary after which profits were distributed equally. The

vortnership was to last until December 31, 1971, Mr. Dube con-

tributed the Ringling Brothers' contract to the partnership with




. . | '-\-'4 - S .

provision made in the agreement for Mr. Dube's protection in the
event of the early termination of the partnership. The Ringling
Brothers Circus consented to the partnership.

4. In 1967, the Ringling Brothers Circus was sold by the
Ringling and North families to a group of investors. The Ringling
Brothers Cirgus then, on January 2, 1968, entered into a contéact
for the acquisition of Circus Magaihze.

5. The contract provides that "Dube and Casper hereby sell,
and Ringling Bros. hereby purchases, ... their entire partnership
interests in Magazine ... ", "Magazine" referring td £he “partner—
ship transacting business under the name of the Circus Magazine ...
It also provides: "That Dube and Casper are all the partners of
Magazine and own all.the assets thereof, and have the absolute
right to sell, transfer and’assign all the assets of Magazine ..."

6. The purchase price was $68,750.00 on the closing date,
January 29, 1968, with three deferred payments annually thereafter,
cach contingent upon Mr. Dube's survival, of $75,721.15, $69,444.44
and $62,500.00 each with interest of 4% a year from the date of the
convract. In addition, Ringling Brothers Circus paid‘an‘amOunt TO
roLaburse Mr. Dube and Mr. Casper for the costs alreédy incurred
of publishing for the 1968 season.

7. Mr. Dube changed his residence fromiNew York to Florida on
Decewber 8, 1968. Mr. Casper was a nonresident of New York during

1968 and thereafter.
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8. Bach partner reported on his Federal income tax return
2w sale of a partnership intercest each showing a cost basis of
~oro and reporting one-half of the total consideration but com-
muting tax on only his one-half chare of the amount received in
i9u8 ~ $34,375.00.

9. Circus Magazine filed z New York partnership return for
1968 showing only certain smali expenses and reporting a loss.
The return was marked “final return”.

10. Mr. Dube filed a timely New York resident return and
iacer, an amended fesident return and a nonresident return. He
reported the sale of his partnership interest onbhis resident
return.

il. Mr. Casper did not file a New York return for 1968.

CONCLUSIONS OF I.AW

L. The petitioner, doing business as Circus Magazine, clearly

3034 the assets of the business either directly or in liquidation

o

0% tne business under section 703{a) of the Tax Law, and the gain

thereon is subject to tax under Article 23 of the Tax Law.
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AD 32 (6-73) 250M
STATE OF NEW YORK

Department of Taxation and Finance ’

. STATE CAMPUS

ALBANY, N. Y. 12227




STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9, ROOM 214-A .
STATE CAMPUS
ALBANY, N.Y. 12227

AREA CODE 518

STATE TAX COMMISSION

MARIO A. PROCACCINO, PRESIDENT
A. BRUCE MANLEY
MILTON KOERNER

DATED: Albany, New York
January 29, 1975

The Circus Magazine
c¢/o Harry S. Dube
5700 Collins Avenue

Miami Beach, Florida 33140

Gentlemen:

Please take notice of the CONSOLIDATED DECISION

of the State Tax Commission enclosed herewith.

Please take_ further notice that pursuant to
Section(s) 722 and 6 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months

from the date of this notice.

Any inquiries concerning the computation of tax

due or refund allowed in accordance with this

decision or concerning any other matter relative

hereto may be addressed to the undersigned.
These will be referred to the proper party for

reply.
Very truly yours,
Nigel G. Wright
Enc. HEARING OFFICER

cc: Petitioner's Representative
Law Bureau

AD-1.12 (8/73)

STATE TAX COMMISSION
HEARING UNIT

EDWARD ROOK

SECRETARY TO
COMMISSION

ADDRESS YOUR REPLY TO

MR, WRIGHT 457-2655
MR. LEISNER 457-2657
MR. COBURN 457-2896
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STATE OF NEW YORK STATE TAX COMMISSION °
DEPARTMENT OF TAXATION AND FINANCE HEARING T

EDWARD ROOK
SECRETARY TO

BUIL.DING 9, ROOM 214-A COMMISSION
STATE TAX COMMISSION STATE CAMPUS
MARIO A. PROCACCINO, PRESIDENT ALBANY, N.Y. 12227 ADDRESS YOUR REPLY TO
A. BRUCE MANLEY AREA CODE 518 MR. WRIGHT 457-2655
MILTON KOERNER MR. LEISNER 457-2657

MR. COBURN 457-2896
DATED: Albany, New York

January 29, 1975

Mr. & Mrs. Stephen R. Casper
5509 Belmont Avenue
Cincinnati, Ohio

Dear Mr. & Mrs. Casper:

Please take notice of the CONSOLIDATED DECISION
of the State Tax Commission enclosed herewith.

Please take further n8tice that pursuant to
Section(g) 722 and 69 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months

from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These will be referred to the proper party for

reply.
Very truly yours,
g gl T
, Nigel G. Wright
Enc. HEARING OFFICER

cc: Petitioner's Representative
Law Bureau

AD-1.12 (8/73)




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
IIARRY S. DUBE and STEPHEK R. CASPER,
Individually and as copartners d/b/u
the firm name and style of

CIRCUS MAGAZINE

for a Redetermination of a Deficiency

or for Refund of Unincorporated Business

Taxes under Article 23 of the Tax Law
for the Year 1968.

In the Matter of the Petition
of
HARRY S. DUBE

ftor a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
uwiwler Article 22 of the Tax Law for
the Year 1968.

I the Matter of the Petition

*

of
STEPHEN R. and BONNIE F. CASPER

Ffor a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
wower Article 22 of the Tax Law for
the Year 1968. '

L1l LI TR 1 ”

LT T T T 1Y

L TR ¥

(X3

CONSOLIDATED
DECISION




-2 -

Harry S. Dube and Stephen R. Casper, individually and as
dopartners d/b/u the firm name and style of Circus Magazine filed
a pefition for the redetermination of a deficiency issued under
date of February 22, l97i, in the amount of $2,884.16 plus interest
of $320.57 for a total of $3,204.73 for unincorporatea business taxes
under Articl§.23 of the Tax Law for the year 1968. | '
| Harry S. Dube filed a petition for a refund of $1,346.87 out
of estimated taxes which he had paid in personal income taxes under
Article 22 of the Tax Law for the year 1968. Said claim wasvallowed
only to the extent of $498.68 plus interest of $46.35 for a'total of
$545.03 which has been refunded. The remainder of the claiﬁ wés
denied because of a finding that petitioner's total liability was
$1,601.32 instead of the total liability of $753.l3'shown on his
resident and nonresident returns.

Stephen R. and Bonrie F. Casper filed a petition for the
redetermination of a Deficiency issued under date of February 22,
1971, in the amount of $828.29 plus a penalty under section 685 (a)
of the Tax Law of $207.22 and interest of $92.13 for a total of
$1,128.24 for personal income tax under Article 22 of the Tax Law
for the year 1968. ;

A hearing was duly held on September ll;‘l972, at the offices
of the State Tax Commission, 80 Centre Streéf, NeQ'Ybrk, New York,

before Nigel G. Wright, Hearing Officer. The petitioners were

represented by Charles S.P. Barker, Esqg., of Reavis & McGrath and
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by Edward H. Eisenstein, C.P.A. The Income Tax Bureau was repre-—
sented by Saul Heckelman, Esq., appearing by Solomon Sies, Esq.f oi
couﬂ%el.

The record of said hearing has been duly examined and considered.

ISSUE

The issue in this case is whether the petitioners' partnership
sold assets and realized income to itself or whether the individual
partners soid their partnership interests with no income being
realized bj the partnership.

FINDINGS OF FACT

1. fThe Circus Magazine of 340 East 64th Street was a partner-
ship organized in New York with Mr. Harry S. Dube and Stephen R.
Casper as parthers.

2. Mr. Dube had been in advertising prior to 1941. Since
1941, he has had a contract with the Ringling Brothers Circus

(Ringling Bros.-Barnum & Bailey Combined Shows, Inc.) to publish

a program for distribution at their shows. This contract extended

chorenaoh the 1971 season.

-1

L. Mr. Casper is Mr. Dube‘s neonew. He became a partner of

“r. Dube in 1966, it being Mr. Dube's desire to retire shortly and
T UG e fof Mr. Casper to take over the entire business. Each one
contributed the same amount of cash. Mr. Dube was to receive a
small salary after which profits were distributed equally. The

varinership was to last until December 31, 1971. Mx. Dube con-

v huteddt the Ringling Brothers' contract to the partnership with
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provision made in the agreement for Mr. Dube's protection in the
event of the early termination of the partnership. The Ringling
Brothers Circus consented‘to the partnership.

4. In 1967, the Ringling Brothers Circus was sold by the
Ringling and North families to a group of investors. The Ringling
Brothers Circus then, on January 2, 1968, entered into a contéact
for the acquisition of Circus Magainze.

5. The contract provides that "Dube and Casper hereby sell,
and Ringling Bros. hereby purchases, ... their entire partnership
irvicerests in Magazine ... ", "Magazine" referring to the “partner—
shin transacting business under the name of the Circus M?gazine ees M
It also provides: "That Dube and Casper are all the partners of
Magazine and own all the assets thereof, and have the absolute
right to sell, transfé;»gnd éssign all the assets of Magazine ..."

6. The purchase price was $68,750.00 on the closing date,
January 29, 1968, with three deferred payments annually thereafter,
eacnh contiangent upon Mr, Dube's survival, of §$75,721.15, $69,444.44
and $62,500.00 each with interest of 4%/a year from the date of the
contract. In addition, Ringling Brothers Circus paid an amount to
rasnburse Mr. Dube and Mr. Casper for the costs alreédy incurred
of publishing for the 1968 sezson.

7. Mr. Dube changed his residence from.New York to Florida on

Jecember 8, 1968. Mr. Casper was a nonresident of New York during

1668 and thereafter.
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8. EBach partner reported or his Tederal income tax return
the sale of a partnership interest each showing a cost basis of
zero and reporting one-half of the total consideraﬁion but com-
puting tax on only his one-half share of the amount received in
1066 - $34,375.00.

9. Circus Magazine filed a New York partnership return for
1908 showing only certain small expenses and reporting a loss.
The veturn was marked “"final return®.

10. Mr. Dube filed a timely New York resident return and
Later, an amended resident return and a‘nonresident réturn. He
reported the sale of his partnership interest on his resident
return.

11. Mr. Casper did not file a New York return for 1968.

CONCLUSTONS OF LAW

A. The petitioner, doing business-as Circus Magazine, clearly
sold the assets of the business either directly or in liquidation
o the business under section 703 (a) of the Tax Law, and the gain

’

thereon is subject to tax under Article 23 of the Tax Law.
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