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MEMORANDUM

To : state Tax commission

FRO,i : Mr. Rook

SUBJECT: Cancellat ion of Penalty
Norman Szeremv

T have received a reguest from the above
taxpayer that we cancel the penalty imposed
for  h is  fa i lure to  f i le  a  personal  income
tax return.

This  is  a  case of  res idency and domic i le
which was one of the 40 cases resolved at the
last  Tax Commiss ion meet ing.  Or ig ina l ly ,  the
hearing off icer had recommended cancellat ion
of  the tax.

When the hearing off icer rewrote the
case, he neglected the penalty question which
was academic under the decision as proposed.

Had this penalty question come to my
attention, I certainly would have recommended
cancellat ion of the penalty because the fai lure
to f i le  was due to reasonable cause.

Although the tncome Tax Bureau has authority
to cancel the penalty, this matter was before the
Tax Commission and is appropriately referred to i t-



.STATE OF'NEW YORK
STATE TAX CO}I}IISSION

In the Miatter of the Petltlon

of

NORMAN SZERE}IY
:

For a Redetemination of a lleflciency or
a Refund of Personal Income .
Taxes under Article(s) 22 of the
Tax law foi the (Year(s) L966 * L967 .t,

State of New York
Gounty of Albany

Martha Funaro

ATTIDAVIT OF }IAILIIIG
OF }TOTICE OT DECISIOII
BY (CERTTFIED) I'IAIL

, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Flnance, over 18 years of

ager and that on the 6th day of March , L9 74, she served the wlthin

Notice of llecision (or Determinatlon) by (certified) mall tipon Norman Szeremy,

(representatlve of) the PetitLoner in the wlthin

proceeding, by eneloelng a true copy thereof in a seeurely sealed postpald

nr4pper addreesed as follors: Mr. Norman Szeremy
R.D  # l  -  Box  lO l I3
Portsmouth, Virginia 23703

and by depostttng eane enclosed in a postpald properly addressed wrapper ln a

(post offlce or official delnsltory) under the exclugive care and custody of

the llnlted States Poet Offlce Delnrtrnent withln the State of llen York.

Ttrat deponent firrther says that the satd addressee is the (representatl.ve

of) petttioner herel.n and that the addrees set forth on said nraPPer ls the lact

known address of the (representattve of the) petitl'oner.

Sworn to before ne thls

6th day of March ,  L9 .74
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STATE TAX Colllflssloll

In the }tatter of the Petltion
:

of

NORMAN SZEREMY
!

For a Redetermination of a l}eflcl.ency or
a Refund of Personal Income :
Taxes under Article(s) ZZ of the
Tax Law for the (Year(s) Lg66 & 19G7. s

State of Neu York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the lleparturent of Taxation and Financer over 18 years of

ager and that on the 6th day of March , L974, she served the vtthln

lfotlce of Ilecision (or DeternLnation) by (certtfied) mall upon George C.

Shattuck, Esq. (representatl.ve of) the petitloner in the withiu

proeeedingl by encloelng a true copy thereof in a securely sealed postpaid

r{rdppe: addresseal as follows: George C. ShatLuck, Esq.
Bond,, Schoeneck s. King, Esqs.
1000 State Tower Bui ld ing
Syracuse, New York L32O2

and by depoalttng eane enclosed in a postpald properly addressed wrapper ln a

(post offlce or offlcta). deposltory) under the exclusive care and cuetody of

the tlnlted States Post Offl.ce Departuent withln the State of l{ew York.

Ttrat deponent firrther says that the satd addressee ie the (representatl.ve

of) petltloner hereLn and that the address set forth on said wraPPer ls the lact

known addrees of the (representatLve of the) petltfoner.

Sworn to before me thls

day of March

AFFI oAVIT OF I'IAIL,ING
OF NOTICE OF DECISIOII
BY (CERUFIED) l,lArt

74I96rh
1



srATE OF NEW YORK

STATE TAX COtt/WilSstoN
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illlDr Albany, New york
[rcb ir 1t?{

F. hnrl lraqt
l.D. fl - f* trO0tt
Kmt[r Yl,rfl{nfr tt?Ol

Dtu k. ircrryr

Please take notice of the D3IIIC
of the State Tax Commission enclosed herewith.

Please take fupther notice that pursuant to
Section(s) C9O of tha Tax Law, any
proceeding in court to revierr an adverse deci-
sion must be commenced within t mtlr
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for
rep1y.

Very truly yours,

Hrc.

cc :  Pe t i t i one r '
Law Bureau

s Representative

a .

ainr  r4r ,cdMMts3tox
' tftAltxe uxlY

EOIARO ROOK

tEci tTAtv t0
c0Mxrt t tox

AODITtS VOUi iEPLY TO
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STATE OF NEW YORK

STATE Tru( COMMISSION

:
In the Matter of the Pet i t ion :

:
o f :

:
NORMAN SZEREMY : DECISICN

:
for Redeterminat ion of a Def ic iency :
or for Refund of PersonaL lncome :
Tax under Art . ic le 22 of the Tax Law ;
fo r  the  Years  L966 and 1967.  z

:

Petit ioner, Norman Szeremy, petit ioned for a redetermination

of a deficiency in personal income taxes under Art, icle 22 of the

u 
Tax Law for the years Lg66 and 1967.

A formal hearing was held at t3:e off ices of the State Tax

i commission, State Off ice Building, Syracuse, New York, orr i lune 29,

1972,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer  was

represented by George C. Shattuck, Esq., and the Income Tax Bureau

\^ tas represented by Saul  Heckelman,  Esq. ,  (A lexander  Weiss,  Esg. ,  o f

Counse l ) .

ISSUES

I. Did petit ioner change his domici le to Virginia in October,

L966?

II. Is petit ioner l iable for resident New York State taxes

for both the entire years of L966 and 1967?

FIIIDINGS OF FACT

1. Petit ioner, Norman Szeremy, t imely f i led New York State

resident income tax returns for the year L966. Petit ioner f i led

no New York return for L967.

l-
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2.  A Not ice of  Determinat ion of  def ic ienc ies in  personal

income taxes for the years L966 and 1967 was issued on February 24,

L97O, against  the taxpayer  under  F i le  No.  8-29866011.  I t re  def i -

ciency includes a penalty for fai lure to f i le a L967 return.

3. The taxpayer petit ioned for redetermination of the defi-

c i enc ies .

4. Petit ioner is a management level engineer with General

Electr ic. General Electr j-c permanently moved petit ioner's depart-

ment to Virginia in October, L966 and assigned petit ioner to the

Virg in ia  locat ion.

5. Petit ioner attempted to sel l  or rent his New York home

during L966 and 1967, but was unable to do so. His wife and

children (at various t imes) occupied the house for both 1966 and

L967 to prevent the f ire insurance from lapsing.

6. Several of petit ioners' chi ldren attended New York schools

and colleges while l iving in the New York home in 1966 and 1967.

7. Petit ioner never visited his Syracuse address of his ohtn

vol i t ion af ter  October ,  L966.  He stayed there on severa l  shor t

business tr ips to Syracuse (ordered by General Electr ic) and once

on  h i s  doc to r ' s  o rde rs .

8.  Wi th in  one month of  ar r iv ing in  v i rg in ia ,  pet i t ioner

rented and maintained an apartment. Petit ioner looked for and

purchased a home in Virginia.

9.  On vacat ions and hol idays pet i t ionerrs  fami ly  v is i ted h im

in Virginia. PetiLioner did not visit  them in New York.
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10.  Pet i t ioner  le t  h is  New York car  reg is t rat ion and dr ivers

l icense expire and registered his car in Virginia and obtained a

Virginia drivers l icense. Petit ioner did not vote in New York in

L966 or  L967.  Pet i t ioner  reg is tered to  vote in  Vi rg in ia  in  1968.

11.  Pet i t ioner 's  wi fe  jo ined h im in  Vi rg in ia  in  1969,  wtren

the New York home was rented.

L2. Petit ioner has maintained and occupied a Virginia address

up to the t ime of this hearing on i lune 29, L972.

13.  Pet i t ioner  f i led a res ident  V i rg in ia  income tax return

fo r  L967 .

CONCLUSIONS OF LAW

A. Petit ioner's domici le continued in New York unti l  L969

when his family moved to Virginia.

B.  In  1966,  pet i t ioner  mainta ined a permanent  p lace of  abode

in New York State for the fuII year and spent in the aggregate

more than 183 days in this state. Under such circumstances,

pet i t ioner  was a res ident  pursuant  to  Tax Law sect ion OO5 (a)  (2) .

C. Tn L967, petit ioner, a New York domici l id.t\ t  spent in the

aggregate more than 30 days in New York State. Petit ioner was a resi-

dent  for  L967 pursuant  to  Tax Law sect ion 605 (a)  (X) .

D. The petit ion is denied with respect to L966 and 1967 and

the determination of the deficiencies in income tax are sustained.

E. Pursuant to the Tax Law, interest shall  be added to the

total amount due until the date of payment.

DATED: Albany, New York
March 6,  1974

STATE Tzu( COMMISSION

-Z,r' ,4 ,4,/// ,42 \'' / / /4"4 y4, /,t-r't-<.,.s-+-"J--
COMMISSTONER /

COMMISSIOT{IER


