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STATE OF NEW YORK
STATE TAX CO}O{ISSION

In the Matter of the Pet i t ion

o f

JOSEPII P. SNITTII ANd

SAMT'EL A. COSTELLO

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le ($) 22 of the
Tax Law fo r  the  Year ($  1968.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY *ffiS&I*IdDi MAII

State of New York
County of AlbanY

JOYCE S. VA[l PATT$Uefng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 2Othday of September ,1 '974, she served the within

Notice of Decision:(ffiSc*cadsnfioe) by 6c*xei6tx*) maiL upon iloseph P.

Smith (ffF$e.dffiX$fl{tDQt$) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Irlr. Joseph P. smith
109-20 Queens BI-vd.
Forest Fli lLs, New York 11-375

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic iaL depository) under the excLusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representative

of) pet i t ioner herein and tha.t  the address set forth on said wraPper is the Last

knovrn address of the (Oeg*S€Sf"**f<*Ue<**$|6} petitioner.

Sworn to

20t

before me this

y of September , L974

AD-1 .30  (L174)
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STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f
:

JOSEPII P. SMITII and SAMUEL A. COSTETIT'O

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income :
Taxes under Art ic le (s) 22 of the
Tax Law for the Year(s) 1968. :

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAII

State of New York
County of Albany

MARTHA FT'I\TARO , being duLy sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 2oth day of August , L9 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon JOSEPH P. SMfTH

(representatlve of) the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a. securely seaLed postpatd

l trapper addressed as foLlows: Mr. iloseph P. Snith
109-20 Qreens BIvd.
Forest Hi l ls,  l lew York 11375

and by depositing s:rme enclosed in a postpaid properl-y addressed wrapper in a'

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off ice Department withln the State of New York.

That deponent further says that the satd addressee is the (representative

of) pet l t loner hereln and tha.t  the address set forth on said wrapper is the Last

known address of the (representat ive of the) Pet i t ioner.

Sworn to before me this

20 day of August

AD-1.30  (L174>

,  Lg74



STATE OF NEW YORK
STATE TAX COMI"IISSION

In the Matter of the Pet i t lon
:

o f
:

{IOSEPH P. SMITII ANd SAITUEI, A. COSTELI,O
:

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income :
Taxes  under  Ar t i c le (s )  22  o f  the
Tax Law fo r  the  Year (s )  1968.  :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

MARTHA FUIIARO , being duly sworn, deposes and says that

she ts an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 20th day of August ,  Lg74, she served the wit 'h in

Notice of Decision (or Determinat lon) by (cert i f ied) mai l  upon SAIVIUEL A. COSTELLO

(representat ive of)  the pet i t ioner in the wlthin

proceedlng, by enclosing a true copy thereof in a. securely sealed PostPald

\rrapper addressed as fol lows: Mr. Samue1 A. Costel lo
l-515 Eucl-id Avenue
Cleve1and, Ohio 44LL5

and by deposit ing same enclosed in a postpald properly addressed wrapper in a'

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representa.tlve

of) pet l t ioner herein and that the address set forth on sald wrapper is the Last

known address of the (representat ive of the) pet i t ioner.

Sworn to

2orh  d

before me this

of August

AD-r . .30 (L/74)

' L974-



STATE OF NEW YORK .

Tr, .torqrh ?.
109-tO 0s..nt
Ironrrt 8l1t r.

&rc .

cc :  Pe t i t i one r , s
Law Bureau

BUILDING 9, ROOM zllhA
STATE CAIVIPUS

ALEANY, N,Y. 12227

A R E A  C O O E  5 1 8

DtAlD3 Albany, Neur York
l i l inr t  t0,1t?{

etrh
!ltr{.
ft. bdc 11t7t

HEARING OFTICER

Representative

Ve

DEPARTMENT OF TAHTION AND FINANCE

STATE TAX COMMISSION

M A R T O  A .  P R O C A C C T N O ,  P R E S | D E N '

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Dler l&; hl,thr

Please take notice of the Dlgl3t0l
of the State Tax Commission enclosed herenrith.

Please take further notice that pursuant to
sectiol(s) 690 of thl rax Law, any
proceeding in court to reviem an adverse deci-
sion must be commenced within 4 Frthr
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or coneerning any other matter rel_ative
hereto T?y Ue addressed ta the undersigned.
These will be referred, to the proper pirty for
rep1y.

sTATE TAX CoMMtSt|ot l
'HgAiil{c,.uiilT

EDf,ARO ROOK
SECREIARY TO
coMMt99t0r{

AOORESS YOUR REPLY TO

MR. WRTOHT 457-25t5

MR. LEISilER 457-26t7
if R. coBURN 4t74e96

AD- 1.  12 (817 3)



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9.  ROOM 21lT-A
STATE CAMPUS

ALBANY, N.Y, 122n

A R E A  C O D E  5 ' I 8

sT^ rE  TAx  COMMTSSTON
HE^RI Id  U i l I T

EOWARD ROOK
SECRETARY TO
coMMtss toN

AOORESS YOUR REPLY TO

ltR. wRtGHT 457'2655

MR. LEISNER 457-2657

MR. COtsUFN 457-2896DlltDr

Xtr, Gmcl l. Gortollo
t51t ftaltd lurnur
Cl.vrlr$il. Ohlo 4tttt

Dlrr llr. srttllor

Please take notice of the
of the State Tax Commission

Enc .

cc :  Pe t i t i one r ,
Law Bureau

Albany, New York
lwur t -2O. l t? f

DrctStil
enclosed herewith.

! .

HEARING OT'FICER

3::li:"13T" 
tg5[rrer notice that pursuant to

of the Tax Law, any
proceeding in court to review an adverse deei.
sion must be commenced within a !flttha
f rom the date of  th is  not ice.

tny inquiries concerning the computation of tax
due or refund al lowed in accordance with this
deeision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply

Ve

s Representative

AD-1 , r_2  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

JOSEPH P. SMITII and SAI,IUEL A. COSTELLO

for Redetermination of Deficiency or
for Refund of Personal Income Tax
r:nder Article 22 of the Tax Law for
the Year  1968.

: DECISION

Petit ioners, Joseph P. Smith and Samue1 A. Costel lo, have

fi led petit ions for redetermination of deficiency or for refund

of personal ineome tax under ArticLe 22 of the Tax Law for the

year  1968 .  (F i t e  No . '  13 -1816619) .  A  fo rma l  hea r ing  was  he ld

before Paul B. Coburn, Hearing Off icer, at the off ices of the

State Tax Commission, 2 World Trade Center, New York, New York,

on May L4,  1974,  at  1 :15 P.M.  Pet i t ioner ,  Joseph P.  Smi th,

appeared pro se and for petit ioner, Samuel A. Costel lo- The

Income Tax Bureau appeared by Saul Heckelman, Esq., (James A.

Sco t t ,  Esq . ,  o f  counse l ) .

ISSUE

Are petit ioners, Joseph P. Smifh and Samuel A. Costel lo,

liable for unpaid New York State withholding taxes due from

Cinema-Vue Coryoration for the month of December, 1968?

FINDINGS OF FACT

1. Cinema-Vue Corporation failed to pay over to the Income

Tax Bureau, New York State personal income taxes withheld from

its employees for ttre mont*r of December, 1968, in tJ:e sum of

$2L4 .60 .

2. On April L4, 1972, the fncome Tax Bureau issued statements

of deficiency against petit ioners, Joseph P. Smith and Samuel A.

Costello, imposing penalties equal to the amount of New York State
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withholding taxes due from Cinema-Vue Corporation for the month

of December, L968, upon the grounds that they were persons required

to colIect, truthful ly account for and pay over said taxes and

that they wil l ful ly faited to do so. In accordance with the afore-

said statements of deficiency it  issued notices of deficiency

against  them in the sum of  $2L4.6O.

3. Petit ioner, Joseph P. Smith, was president, a director and

a'one-third stockholder of Cinema-Vue Corporation during the period

from 1955 unti l  June, 1969. He signed corporate checks and tax

returns. He served as a sales manager and played an active role

in the every day affairs of the corporation. He received a salary

from the corporation.

4. Petit ioner, Samuel A. Costel lo was vice-president, a

director and a one-third stockholder of Cinema-Vue Corporation

during the year 1968. He was an absentee investor and did not

take an active role in the business affairs of the corporation.

He did not have a d.esk or an office in the cor-trrorate headquarters.

He did not receive a salary or directors fees. He did not sign

corporate cheeks. He came into the corporate off ices only onee

every two or three months.

CONCLUSIONS OF LAW

A. Ttrat petit ioner, Joseph P. Smith, ds president and as

an active officer of Cinema-Vue Corporation was a person required

to coIlect, truthfully account for and pay over New York State

withholding taxes due from said corporation for the month of

December, 1968, in accordance with the meaning and intent of

sect ions 674 and 685(1)  of  the Tax law.

B. ftrat since petit ioner, Joseph P. Smith, wil l ful ly faited

to collect, truthfully account for and pay over New York State

withholding taxes due from Cinema-Vue Corporation for the month



3 -

of December, 1968, therefore, a penalty equal to the amount of

ttre unpaid withholding taxes vtas properly assessed against him

in accordance with the meaning and intent of section 685 (9) of

the Tax Law.

c. lhat petit ioner, Samuel A. Costel lo, was not a responsible

off icer who wil l ful ly fai led to col lect, truthful ly account for

and pay over New York State withholding taxes due from Cinema-Vue

Corporation for the month of December, 1968, and therefore, a

penalty equal to the amount of unpaid withholding taxes should

not have been assessed against him in accordance with ttre meaning

and  in ten t  o f  sec t i ons  674 ,685 (1 )  and  685 (9 )  o f  t he  Tax  Law.

D. Ttrat the petition of Joseph P. Smith is denied and the

Notice of Deficiency issued against him on Apri l  14, L972, is

sustained..

E. l*rat the petition of Samuel A. Costello is granted and

the Notice of Deficiency issued against him on Apri l  15, L972,

is  cancel led.

DATED: Albany, New York
Augus t  20 ,  L974

STATE TAX COMMISSION



ffi'
STATE TAX COMMISSION

I IAR IO  A .  PROCACCINO,  PRE3 IOENT

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BU|LD|NG 9, ROOM 2t+A
STATE CAIvIPUS

ALBANY, N,Y, I2E7

A R E A  C O O E  5 I 8

DATED: Albany, Nerrr York /
Argr ust 2O, L974

gTATE TAX COMMtSgt0X

HEAi I i lE  UNtT
t ,

EOIVARO ROOK
9ECRITAiY TO
c0MMt33 t01 {

ADORESS YOUR REPLY TO

MR. URIGHT 437.2635

MR. LEISNER 4374667

tfR. COBURN 457!2696

decision or concerning any other matter relative
hereto may be addressed 6 the undersigned.
These vri l I  be referred to the proper pirty for

Mr.  Samuel  A.  Coste l l -o
l-515 Euclid Avenue
Cleveland, Ohio 44LL5

Dear Mr.  Coste l lo :

Please take notice of the DECISfON
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
sect ion(s)  690 of  tha Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
from the date of this notice

tny inquiries concerning the computation of tax
due or refund allowed in accordance with this

reply .

Enc .

cc :  Pe t i t i one r '
Law Bureau

s Representative

yqurs.

AD-1 .12  (8173)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

JOSEPH P. SIIITH aNd SAIVIUEL A. COSTELLO

for Redetermination of Deficiency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax J,aw for
Lhe Year  1968.

DECISION

Pet i t ioners,  Joseph P.  SmiLh and Samuel  A.  Cost .e l lo ,  have

f i led pet i i : ions for  redetermina. t ion of  def ic iency or  for  re fund

of personal iucome tax und,er Art icle 22 of the Tax Law for the

year  1968 .  ( r i l e  No .  13 -1816619) .  A  fo rma l  hea r ing  was  he ld

before PauI  B.  Coburn,  Hear ing Of f icer ,  <  t  the of f ices of  the

St,atel Tax Commission, 2 World Trade Center, New York, New York,

on  May  !4 ,  L974 ,  o t  1 :15  P .M.  Pc t i t i onc r ;  Jcseph  P .  Smi th ,

appeared pro sq and for  peLi t ioner : ,  Samuel  A.  Coste l lo-  The

Inconre Tax Bureau appearecl by Saul Heckelman, Esq., (James A-

Sco t t ,  Esq . ,  o f  counse l )  .

I S S U E

Are petit ioners, Joseph P. Smith and Samuel A. Costel lo,

l iabl-e for unpaid New York .State withholding taxes due from

Cinema-Vue Corporation for the montft of December; 1968?

FINDINGS OF FACT

1. Cinema-Vue Corporation fai led to pay over to the Income

Tax Bure4u, New York State personal income taxes withheld from

its employees for the month of December, 1968, in the sum of

$2  r4 .60 .

2.  On Apr i l  L4,  1972,  the Income Tax Bureau issued statements

of  def ic iency agai .nst  pet i t ioners,  Joseph P.  Smi th and Samuel  A.

Costel lo, imposing penalt ies equal to the amount of New York State
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withholding taxes due from Cinema-Vue Corporation for the month

of December, !968, upon the grounds that l frey were persons required

to col lect, truthful ly account for and pay over said Laxes and'

that they wil l ful ly fai led to do so. In accordance with the afore-

sa id s tatements of  def ic iency i t  issued nqt ices of  def ic iency

against  them in the sum of  $214.60.

3.  Pet i t ioner ,  Joseph P.  SmiLh,  was pres ident ,  a  d i rector  and

a one-third stockholder of Cinema-Vue Corporation during the period

f rom 1955 unt i l  June,  Lg6g.  He s igned corporate checks and tax

returns. He served as a sales manager and played an active role

in  the every 'day af fa i rs  of  the corporat ion.  He received a sa1ary

from the corporation.

4.  Pet i t ioner ,  Samue} A.  Coste l lo  was v iee-pres ident ,  a

director and a one-third stockholder of Cinerna-Vue Corporation

cluring the year 1968. IIe was an absentee investor and did not

take an act ive ro le  in  the business af fa i rs  of  the corporat ion.

He did not have a desk or an off ice in the corporate headquarters.

He d id not  receive a sa lary  or  d i rec. tors  fees.  He d id not  s ign

corporate checks. He came into the corporate off ices only once

every two or three months

cgNCr,USrONS OF LAW

A. That petit ioner, Joseph P. Srnithr ?s president and as

an active off icer of Cinema-Vue Corporation was a person required

to col lect, truthful ly account for and pay over New York State

withholding taxes due from said corporation for the month of

December, 1968, in accordance with the meaning and intent of

sec t i ous  674  and  685  (1 )  o f  t he  Tax  Law.

B.  Tt rat  s ince pet i t ioner ,  Joseph P.  Smi th,  wi l l fu1 ly  fa i led

to col lect, truthful ly account for and pay over New York State

withholding taxes due from Cinema-Vue Corporation for the month
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of December, 1968, therefore, a penalty equal to the amount of

tJre unpaid withholding taxes r4,as properly assessed against him

in accordance with the meaning and intent of section 685 (g) of

the Tax Law.

C. lhat petit ioner, Samuel A. Costel lo, was not a responsible

of f icer  who wi I l fu I ly  fa i led to  co l lect ,  t ru thfu l ly  account  for

and pay over New York State withholding taxes due from Cinema-Vue

Corporation for t l1e month of December, 1968, and therefore, a

penalty equal to the amount of unpaid withholding taxes should

not have been assessed against him in accordance with t. l .e meaning

and in tent  o f  sect ions 6-14,  685 (1)  and 685 (g)  o f  the '  Tax Law.

D. Ttrat the petit ion of Joseph P. Smith is denied and the

Not!-ce of Defieiency issued against him on Apri l  L4, 1972, is

sustained.

E. Itrat the petit ion of Samuel A. Costel lo is granted and

the Not ice of  Def ic iency issued against  h im on Apr i l  15,  L972,

i s  cance l l ed

DATED: Albany, New York
Augus t  20 ,  L974

STATE TA)( COMMISSION

IONER

\

Y\t;i'G.^, )Ctx-.-^,^--


