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STATE OF NEW YORK
STATE TAX COMtr{ISSION

In the Matter of the Pet i t ton

o f

GUSTAVE SIMONS

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le (s) L6 of the
Tax Law fo r  the  Year (s )1951,  1952 &

1 9 5 3

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY 6CEfiTT6ifS&) MAIL

State of New York
County of Albany

Martha Funaro , being duLy sworn, deposes and says that

she is an empLoyee of the Depa.rtment of Taxation and Finance' over 18 years of

age, and that on the 23rd day of Decernber ,  Lg74, she served the within

Norice of Xxodoiinx (or Determination) by (oec***i€dr} mail upon Gustave Simons

(xspcxeooot*rer:d) the petitioner in the wlthin

proceedin g, by enclosing a true copy thereof in a. securely seaLed postpatd

rdrapper addressed as fol lows: Mr. Gustave Simons
Kellog Hill Road
Weston, Connecticut 62504

and by deposit ing same encLosed in a postpald properly addressed wrapper in a'

(post of f ice or off ic laL depository) under the excl-usive care and custody of

the United States Post Off lce Departnent within the State of New York.

That deponent further says that the said addressee is the :(xoeo€trxDtDd)k

111f) petttioner hereln and that the address set forth on sald \ilraPPer is the Last

known address of the (xoemnnrU*i**afxlee) Petitioner.

Sworn to before me thls

da.y of December23

AD-1.30  (L174)

,1914 ,
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STATE OF NEW YORK
STATE TA)( COMMISSION

In the l"latter of the Petitlon

o f

GUSTAVE SIMONS

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic l-e $p) 16 of the
Tax Law for the Year(s) 1951, L952 &

1953

State of New York
County of Albany

Mart-tta Funaro , betng duly sworn, deposes and says tha.t

she is an empLoyee of the Depa.rtment of Taxation and Financer over 18 years of

age, and that on the 23rdday of December ,  L974, she served the withln

Notice of &eci[s*55 (or Determination) by {ee****ired) maiL uPon Irving lowey, Esq.

(representat ive of)  the pet i t ioner in the wlthln

proceeding, by enclosing a true copy thereof in a. securely sealed postpaid

wrapper addressed as fol lows: Irv ing Lowey, Esq.
4L East 42 Street
New York, New York 10017

and by deposit ing same enclosed in a postpald properly addressed wrapper in a'

(post of f ice or off ic iaL depository) under the excLusive care and custody of

the United States Post Off ice Department withln the State of New York.

That deponent further says that the said addressee is the (representa.tLve

of) pet i t ioner hereln and that the address set forth on sal .d l i l raPPer is the last

knornm address of the (represenEative of the) pet i t ioner.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY @owttrD9 MarL

Sworn

23

to before me this

day of Decenrber

AD-1 .30  ( r / 74 )

, L974.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of Lhe Pet i t ion

o f

GUSTAVE SIMONS

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le (s) 16 of the
Tax Law fo r  the  Year (s )1951,  L952 &

1 9 5 3

2

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY SBKDOUTSD MAIL

State of New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Financer over 18 years of

age, and that on the 23rd.day of December , Lg 74 she served the within

Norice of &rc<bs*w (or Determination) by *per**&ied) rnail- upon David Zuckerman, C.P.A.

(representat ive of)  the pet i t ioner in the within

proceeding, bY enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol l -ows: David Zuckerman, C.P.A.
60 Park P1ace
Newark, New JerseY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representatlve

of) pet i t ioner herein and that the address set forth on said wraPper is the last

known address of the (representat ive of the) Pet i t toner.

Sworn to  before me th is

day of December , L914.

AD-1 .30  (L174)
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STAIE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9,  ROOM 214-A
STATE CAMPUS

ALBANY, N.Y. t22n

A R E A  C O O E  5 I 8

*lrfr Albany, New york

.rr** lft filt'|

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

S T A T E , T A X  C O M M t S S t O i l

H E A R I T I G  U N I T

EDIYARD ROOK

S E C R E T A R Y  T O
coMM I  s5r  oN

A D O R E S S  Y O U R  R E P L Y  T O

MR.  WRTGHT 4574655

MR.  LEISNER 457 '2657

MR.  CgBURN 457-2896

ffr fiilfirffi Gmt
rr|at l1rl fra
lffir Snrull';[ fSOf

**.  l l rur

Please take notice of the reil
of the State Tax Commission enclosed herewith.

Please take
Seet ion Gr $g5trt"r notice that pursuant to

of the Tax Law,

Very truly yours,

usuLr (J r r  \> / ,  Of  tne  , I ,aX LaW,  any

:1ff";3:tnol""3fiI::"l3 ;iH:X b 1${to'se deci-
f rom the date of  th is  not ice.

Any inquir ies eoncerning the computation of tax
due or refund al lowed in aeeord.ance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

Ene .

cc :  Pe t i t i one r ,
Law Bureau

le lfxt l|ilm
HEARING OFFICER

Representat ive

AD-1 .12  (8 / tZ )
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STATE OF NEW YORK

STATE TA>C COMMISSION

In the Matter of the Application

o f

GUSTAVE SIMONS

for Revision or Refund of Personal
Income Taxes under Art icle 16 of the
Tax Law for the Years 195L, L952 and
1953 .

DETERMINATION

Applicant, Gustave Simons, applied for a revision or refund

of personal income taxes under Art icle 16 of the Tax Law for the

years  1951 ,  L952  and  1953 .

A formal hearing was held at the off ices of the State Tax

Commission, B0 Centre Street, New York" New York, on December L6,

1964r drrd Sune 22, 1965, before Martin Schapiro, Hearing Off icer.

The taxpayer was represented by Irving Lowey, Esq. and David Zuckerman,

c .  P .A .

ISSUES

I. Did the taxpayer properly allow expenses and deductions

f rom his  income for  1951,  L952 and 1953?

II. Did the taxpayer properly al locate income to any of

Ne\^r York State sources for 1951 , L952 and 1953?

FIIIDINGS OF FACT

1 .

income tax

2 .

taxes for

Petit ioner, Gustave Simons, t imely f i led New York State

returns for  the years 1951,  L952 and 1953.

A Notice of Addit ional Assessment in personal income

the year  1951 was issued on Apr i l  L4,  l -955,  against
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2 -

the taxpayer  under  F i le  No.  AA852577,  for  the year  1952 was

issued on March 29,  L956,  F i le  No.  AA992508,  and for  the year

1953 was issued on Apr i l  12,  L957,  F i le  No.  8269202.

3, The taxpayer applied for revision or refund of the

addi t ional  assessment .

4. The taxpayer was an attorney and a partner of Simons,

Schur & Straus of New York City in 1951, L952 and 1953. The

taxpayer was admitted to the New York State Bar but not the

bar  of  any other  s tate.

5. The taxpayer was also in a partnership with a Certi f ied

PubIic Accountant. The partnership maintained a New Jersey off ice

for practice before the U.S. Internal Revenue Service and represented

clients from outside New York State in this practice during 1951,

L952 and 1953.

6. The taxpayer maintained off ice space, off ice equipment

and law library and entertainment quarters in his Connecticut

residence for dealing with both personal cl j-ents and cl ients

of the New York f irm during the years in contention.

'7. The taxpayer contended that the work he performed in

New Jersey and Connecticut in 1951, L952 and 1953, since it  was

based on h is  l icense to  pract ice before the U.S.  Treasury Depar t -

ment and had nothing to do with New York courts, should be

allocated as t ime spent outside New York State for income tax

purposes during these years. The taxpayer claimed a deduction

for depreciation of the Connecticut off ice equipment for 1951.

B. The taxpayer introduced no substantial evidence why

some of his claimed business expenses should not be disal lowed
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as estimated and in excess of an amount which may be considered

ord inary and necessary.

9. lllre New York State Income Tax Bureau disputed the tax-

payer 's  deduct ion of  $26,030.42 for  1953 (based on bad debts

or expenses advanced on behalf of cl ients and not repaid). Upon

audit, the U.S. Internal Revenue Service al lowed this deduction

fo r  1953 .

CONCLUSIONS OF LAW

A. lthe courts have held, in a similar case' that the

applicant's " income from the practice of Iaw, for services per-

formed without the state, is from a profession carried on within

the  s ta te " .

Appl icant 's  " r ight  to  per form legal  serv ices in  p laces

other than in the State of New York is primari ly based entirely

on the fact  that  he is  admi t ted to  pract ice law in  th is  s tate. . .

IIe was not engaged in any ordinary business which he could

legally transact anlru'here. To the contrary he could lawful ly

hold himself out as only entit led to practice law in the State

of  New York- . .Except  for  appl icant 's  admiss ion to  pract ice in

this state i t  would be beyond his authority to act as an attorney

elseh/here" .  Carpenter  v .  Chapman et  a l .  276 App.  Div .  634 (3rd Dept .

l 95o ) .

l l l re al location of income, earned by the taxpayer in 195I,

1952 and l -953 to  any out  o f  s tate sources,  is  d isa l lowed.  Ihe 1951

depreciation claimed for Connecticut off ice equipment is disal lowed.

B. l fhe taxpayer fai led to sustain the burden of proof why

some of his business expenses should not be disal lowed as estimated
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and in excess of an amount wtrich may be considered ordinary

and necessary.  Tax Law sect ion 360 (1) .

C. fhe deduction by the taxpayer of ;26,090.42 for 1953

is al lowed based upon the audit by the U.S. Internal Revenue

Serv ice.

D. The application of the taxpayer, except as modif ied

by the above al lowed deduction for 1953, is denied. and the notices

of addit ional assessment of income tax for 1951, L952 and 1953

except as modif ied herein are sustained.

E. Pursuant to the Tax Law interest shall  be added to

the total amount due until the date of palzment.

DATED: Albany, New York

December 23,  L974

STATE TA)( COMMISSION

COMMISSIONER

COMMISSIONER


