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STATE

OF
TAx

NEI^I YORK
, COM},IISSION

In the Matter of the Pet i t lon

o f

FERGUS SHAW, JR. & ETTIEL SHAW

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le (s) 22 of the
Tax Law for the Year(s) L966 & 1967

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Depa.rtnent of Taxation and Flnancet over 18 years of

age, and that on the 22ndday of March ,  L974, she served the within

Norice of Decision (or Determinarion) by (cert i f ied) maiL upon Fergus a Ethel Shaw,
',fr.

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r l n t h e w i t h i n

proceeding, bI enclosing a true copy thereof in a securely sealed PostPald

r{rrapper addressed as fol lows: Mr. & Mrs. Fergus Straw, Jr.

139 Wagstaff  Lane
West IsI iP, New York

and by depositing sane enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the United States Post Off lce Department ht i thin the State of New York'

That deponent further says tha.t the sald addreasee is the (representa'tlve

of) pet i t ioner herein and that the address set forth on said r i l raPPer is the la 'st

known address of the (representat ive of the) Pet l t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn

22nd

to before

day  o f

me

fla

, l

AD-1 .30  (L /74 )

th is



STATE OF NEW YORK
STATE TAX COM}IISSIO}I

In the l'fatter of the Petitlon
:

of
:

FERGUS SIIAW, JR. & ETHEL SHAW
:

For a Redetermination of a l),eflciency or
a Refund of Personal Income :
Taxes under Article(s) ZZ of the
Tax Law for the (year(s) Lg66 & 1967i

, being duJ.y sworn, deposes and says that

she is an ernployee of the llepartment of Taxation and Flnancer over 18 years of

agel and that on the Bth day of March , L974 I she served the wlthln

Notice of llecision (or Determinatton) by (certtfied) mall upon Fergus, ilr. &

Ethel Shaw (representatlve of) the petitloner in the wlthin

proceedingl by eneloslng a true copy thereof in a seeurely sealed postpald

rrrdpper addressed as folJ.ows: l4r. & Mrs. Fergus Shaw' Jr.
50 Belton Road
Babylon, New York LL7O2

and by deposltlng same enclosed in a postpald properly addressed nrapper Ln a

(post offlce or official depsltory) under the exclusive care and cuetody of

the Unlted States Post Offl.ce Delurtnent withln the State of iler York.

Ttrat deponent firrther saylt that the sald addressee ie the (representatl.ve

of) petttloner herel.n and that the addrees set forth on said wraPPeli ig the laet

known addrees of the (repreeentatlve of the) petitioner.

AFFIDAVIT OF }IAItI}re
OT XotICE OT DECISION
BY (CEnTTFIED) HAI[,

State of New York
County of Albany

Martha Funaro

Snorn to before ne thls



STAIE OF l{Elll YORK
STATE TAX CO}I}IISSION

In the l,latter of the Petltlon

of
:

FERGUS SHAW, JR. & ETIIEL SHAW
:

For a Redetermination of a Deflclency or
a Refund of personal Income 3
Taxes under Artlcle(s) ZZ of the
Tax Law for the (Year(s) 1966 & 1967. :

, being duly sworn, deposes and cays that

she Ls an ernployee of the Department of Taxation and Financer over 18 years of

agel and that on the BLh66y 66 March , L974, she served the wlthln

Notice of llecision (or Deternrinatlon) by (certlfied) mall upon Harold R..

H o f n e r ,  C . P . A . (representatl.ve of) the petitloner in the wlthiu

proceedingl by eneloslng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Haro ld  R .  Ho fne r ,  C .P .A .
66 Plaindome Road
Sound Beach, New York

and by depostttng sme enclosed in a postpald properly addressed wrapper ln a

(post office or official delnsltory) under the exclusive care and cuetody of

the tlnlted States Post Offlce Departnent wlthln the State of Nen York.

Ttrat deponent firrther says that the sald addressee ie the (representatlve

of) petltloner hereln and that the addrees set furth on said wraPPer 1g the lart

known address of the (repareeentatlvc of the) petltl'oner.

AFFIDAVIT OF },TAILING
OF }TOTICE OF DECISION
BY (CER?rFrED) l,lart

State of Nery York
County of A1bany

Martha Funaro

Sworn to before ne tbls



STATE TAX COMMISSION
Mario A.  Procaccino
XXtQaI(X)lttXlJll0i[. pnes r oer r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK,' lr^rrrarco,Mrsrox

DEPARTMENT OF TAXATION AND FINANCE 
III^IIXE UXIT

BUILDING 9, ROO,{ 2I4A
STATE CAMPUS

ALBANY, N. Y. I2Z'
AREA COOE 518

437 -2653 ,6 ,7

Slt]|Sf Albany, New York

rn!fi c, ft?a

llsr * Irr. ruw silr 31.
lt0 lrltm n6ld
trrylnr lr tbrh l,l?ttt

Dn[ Ire 3 f& &ry1

Please take notice of the ffiItIf, of
tJre State Tax Commission enclosed herewith.

Please take further notice that pursuant to $11ltl6 6CO Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within t H|&f after
the date of this notice.

' Ahy inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply. . i

, Very truly yours,

EDTARO ROOK

ttctflAtY TO
coMMtS!tOrl

AoDlttt vout ttPLY To

rf6f C. fl{ht
HEARING OFFICER

cc Petitioner's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TA)C COMMISSION

In the Matter of the Petit ion

o f

FERGUS SHAW, iTR. & ETHEL STIAW

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under ArELcLe 22 of Lhe Tax Law for
the Years 1966 and 1967.

DECISION

Fergus Shaw, ilr. and Ethel Shaw f iled a petition under

section 689 of the Tax Law for the redetermination of defi-

ciency in personal income tax under Art icle 22 of the Tax

Law, dated February 24, 1970, for 1966 in the amount of $68-1f

p lus $11.68 in terest  for  a  to ta l  o f  $79.79 and fot  L967 in  the

amoun t  o f  $564 .74  p lus  $62 .95  i n te res t  f o r  a  to ta l  o f  $627 .69 .

A hear ing was duly  hetd on June 14,  L972,  dt  the of f ices

of the State Tax Comnission, 80 Centre Street, New York City,

before Nigel G. Wright, Hearing Off icer. The petit ioners were

represented by Harold R. Hofner, C.P.A. l lhe Income Tax Bureau

was represented by Saul Heckelman, Esq., appearing by Francis X.

Boylan, Esq. The record of said hearing has been duly examined

and considered.

ISSUE

The issue in this case is Lhe proper method by which to

apport ion the cost of a large tract of land to a small port ion

which has been appropriated by the State, when the cost of the

small port ion is necessary to determine both the amount of

capit,al gain realized therefrom and the proper year when the
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gain was f irst real ized for purposes of f ixing the period with

wh ich  p rope r t y  mus t  be  rep laced  under  I .R .c .  1033(a )  (3 )  (B )  t o

quali fy for nonrecognit ion of such gain to the extent the

property was replaced.

FIIIDINGS OF FACT

t.  On March 3,  1960,  pet i t ioners had purchased a 6 L/2

acre tract of property in Babylon, New York on Deer Park Avenue.

The cost  o f  th is  proper ty  was $100,000.00 and the va lue of  the

land a lone wi thout  the s tock and bui ld ings was $21,567.00.  I t

was a tree nursery at the t ime and had a zoning variance to do

business as a nursery along the frontage and going back 100 feet.

There was an outdoor lathe "garden" type building and several

sheds on this front port ion. l l tre back port ion was zoned "resi-

dence C" but had no streets and there was no demand for housing.

Pet i t ioner 's  appra iser  test i f ied that  in  the pet i t ioners local i ty '

a variance once granted is continued and never taken a\^7ay.

2. Part of petit ioner's Babylon, New York tract was appro-

pr ia ted as of  June 13,  L962,  by the State of  New York.  The par t

condemned was the frontage running 374 feeL along Deer Park Avenue

and going 6L feet  deep for  an area of  22,563 square feet  or  .518

acres. lFtrat lef t  a str ip onty 39 feet deep remaining under the

alleged terms of the zoning variance. The exact terms of the

variance have not been stated by petit ioner.

3. As a result of the appropriat ion, the tax assessment on

the Babylon t ract  was reduced f rom $8,490,00 to  $8,425.00,  a

reduc t i on  o f  $65 .OO.
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4. An appraisal by a Wil l iam F. Herns submitted in evidence

by petit ioners claims that this appropriat ion "destroyed the

or ig ina l  showroom, IandJ substant ia l  nursery s tock. . . "  The Hern

appraisal assigns 42.55% of, the value of the entire tract to the

f ront  100 feet .  That  ra t io  of  the or ig ina l  cost  o f  the ent i re

t rac t  o f  $28 ,567 .00  g i ves  a  cos t  f o r  t he  po r t i on  taken  o f99 r090 .49 .

5. Petit ioners actually vacated the appropriated parcel when

the State engineers had to get in which was in 1967 or 1968. At

that t ime, they had received a new variance and proceeded to move

the garden building and sheds further back from the road and

cont inued in  bus iness.

6. New property was purchased by petit ioners on December 15,

1965- l l tr is was a 35-acre tract in Manorvi l le, New York about 15

miles east of Babylon. The cost and expenses of such purchase

amounted to  $50,277.94.  Pet i t ioners grow nursery s tock on th is

parcel .

7. Petit ioners received palzments for the appropriated tract

i n  1963 ,  L966  and  1967 ,  o f  r espec t i ve l y ,  $8 ,198 .49 ,  $2 ,000 .00 ,

and  $14 ,590 .00  to ta l i ng  $24 ,788 .4g .  l l t r e  t o ta l  o f  ; 24 ,788 .49  had

been agreed upon as a f inal sett lement on JuLy L2, 1966. l lhe

petit ioner incurred expenses in the appropriat ion proceedings

amounting to $L,745.OO, so that ttre net amount realized on the

condemnation of the appropriated parcel was $23,O43.49.

8. Petit ioners f i led Federal and New York State income

tax returns, but did not report any income from the appropriation

of the Babylon property.
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They take the position that the new property Purchased in

December, L965, quali f ies as a replacement of the appropriated

property so as to defer any gain therefrom under section 1033

of the Internal Revenue Code.

This is based on Lhe assertion that the purchase of the new

proper t y  i n  1965  me t  the  requ i remen t  o f  I .R .C .  sec t i on  1033(a )  (3 )  (B )  (2 )

as  i t  t hen  read  ( see  u .s .  T reas '  Reg '  r ' 1033  (a ) -2  ( c )  (3 ) )  t ha t  new

property must be purchased before the end of the taxable year

following the year in which any part of the gain otherwise taxable

is realized,, because of the further assert ion that said gain was

first real ized no earl ier than Ln 1964. To reach this result,

peti t ioners asserts that the basis of the appropriated parcel

was greater  than the $8,198.49 advance received in  1963 so that

they did not recover this basis unti l  the receipt of the 1965

advance payment.

g. Ttre deficiencies asserted add to petit ionersr income

in  the  amoun t  o f  $2 ,OOO.OO in  1966  and  $14 ,590 .00  tn  L967 .  T t r i s

is asserted on the basis that petit ioners must have realized some

gain on the appropriation of the Babylon property when they

received the f irst payment in 1963 so that the purchase of the

new property in 1965 could not have been purchased in the taxable

year fol lowing the year in which said gain was realized with the

resulL that  sect ion 1033 of  the I .R.C.  would not  apply .  To reach

this result,  the deficiency assumes that the basis of the appro-

priated parcel was less than the advance payment received in 1963'
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10. (a) The cost basis of the appropriated parcel is

$3,180.00 i f  the cost  o f  the or ig ina l  parcel  is  s imply  prorated

over each acre.

10. (b) The cost basis of the appropriated parcel is

F9 ,O9O.49 ,  as  tes t i f i ed  by  an  app ra i se r  W i l l i am F .  I l e i ns ,  i f

it, is proper to appraise the front parcel covered by the zoning

variance at a higher value than the rear port ion, Itrat appraisal

assigns 42.55% of total value to such front port ion of about,

L/2 acre and 57.45% or  $L2,477.OO to the back 6 acres which are

used solely for nursery stock. l fhe front business acreage is

then valued at about $18,000.00 an acre and the rear nursery

stock acreage is  va lued at  about ,  $2,000.00 an acre.

CONCLUSIONS OF LAW

The cost basis of the appropriated parcel must be computed

by use of prorating the cost of the whole parcel.

The cost basis urged by the petit ioner on the basis of the

appraiser must be rejected, l l trat appraisal is based upon a

relatively high valuation for the appropriated parcel on the

theory that i t  was front footage which was available for business

use. Yet, after the appropriat ion, the business continued on the

remaining parcel which had been valued relatively low.

Furthermore, a cri t ical factor in the basis of the appraisal

is the alleged terms of the zoning variance and the alleged

difficulty of obtaining a new variance. Yet. the documents which

would best establish these al legations have not been offered in

evidence. It would appear from the facts, that the appropriated
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parcel should, in fact, be valued as i f  i t  had been part of the

rear land wtrich was reduced in acreage and which \^/as replaced in

function by the new property purchased.

DECISION

The deficiency is found to be correct and is due together

with such interest as shall be computed under section 684 of

the Tax Law.

DATED: Albany, New York
March B, L974

STATE Tzu( COMMISSION

COMMISSIONER

COMMISSIONER

W^li;) \qH.^^^
COMMISSIONER


