
STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

o f

ROBERT W. SENGSTAKEN and
GERALDINE N. SENGSTAKEN

For  a  Redeterminat ion  o f  a  Def ic iency
a Refund of Personal Income
Taxes under Art ic le Qe) 22
Tax Law for the Year(r)  1970.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

theo f

State of New York
County of Albany

MARTHA FITNARO , betng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the lTthdaY of July ,  L974, she served the within

Notice of Decision (ef:<*gf*€*i<A*p***) by (certif ied) mail upon Robert W' and

Geraldine N. Senqstaken
(XgA€e*gCrSAE*Xp11p5t) the petltioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

rrrapper addressed as folLows: Mr. & l ' I rs.  Robert  W. Sengstaken
The Rise and Shadow lJane
WoodburY, Iitew York LL797

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ie ial  depository) under the exclusive care and custody of

the United Stat.es Post Off lce Department withln the SLate of New York.

That deponent further says that the said addressee is the >(xcDosE*f,taf*ttc

>g€) pet i t ioner herein and tha,t  the address set forth on sald r i l rapPer ls the Last

known address of the {fmoaf*g$a$*,ir*>o&*he) petitioner.

Sworn to before me th is

AD-1 .30  ( t / 74 )



STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet l t ion

o f

ROBERT W. SENGSTAKEN and
GERALDTNE N. SENGSTAKEN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund ofPersonal Income
Taxes under Art ic le (g) 22 of the
Tax Law fo r  the  Year  G)  1970.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of AlbanY

MARTHA FI'NARO , belng duly sworn, deposes and says tha.t

she is an empLoyee of the Depa.rtment of Taxation and Financer over 18 years of

age, and that on the lTthdaY of i lu ly ,  19 74 she served the within

Notice of Decision (qo<}$Ccexsa&ipg)< by (certif ied) mail upon Robert VaI

Gehlmeyer, Esq. (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy Ehereof in a. secureLy sealed Postpaid

\rrapper addressed as folLows:
Robert Val Gehlmeyer, Esq.
21 Borglum Road
Manhasset,  New York 11030

and by deposit ing same enclosed in-a-postpa{d properly addressed wrapper in a.

(post of f ice or off ic ial  deposltory) under the excLusive care and custody of

the United States Post Office Department wiEhln the State of New York.

That deponent further says that the said addressee is the (representa.tive

of) pet i t ioner herein and tha,t  the address 6et forth on said r4TraPPer is the last

knor^m address of the (representat ive of the) PeLit ioner.

Sworn to before me th is

d a y

AD-1 .30  (L /74 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N I

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. . STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUILD|NG 9,  ROOM zt+A
STATE CAMPUS

ALBANY,  N ,Y .12227

A R E A  C O O E  5 I 8

DtlIDr Al-bany, New York

sTAtE tAX COMMtSStOf{
HEARII IG UNIT

E D W A R D  R O O K
SECRETARY TO
coMM tsSt0r l

AOORESS YOUR REPLY  TO

MR.  WRTGHT 457 -2655

MR. LEISN.ER 437-2657

MR. COBURN 457-2896

,Itly f? r t9?a

llF. 3 f|t?r. hbrft tf. ||ngrtlkm
thr *lm rnil tlrrAor trrrrr
tmoOuryr |rr lor* 11?t?

Dtlr lC. I *rl. lrnertrk*tr
Please take notice of the Dtqttl0f
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
section (t) 6t0 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within t611;' mnthl
f rom the date of  th is  not ice.

fury inquir ies concerning the computation of tax
due or refund al lowed in accord.ance with this
decision or concerning any other matter relative
hereto may be addressed to the underSigned.
Tlrese wil l  be referred to the proper party for
rep l y .

Very truly yours,

7L7-Ar,04/-X-
Enc. ffiSffio'€'offim
cc :  Pe t i t i one r ' s  Represen ta t i ve

Law Bureau

(8 /7  3 )
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STATE OF NEW YORK

STATE TAX COMMISSTON

In  the Mat ter  o f  the Pet i t ion :

o f .

ROBERT W. SENGSTAKEN and z
GERALDTNE N. SENGSTAKEN DECISION

z
for  Redeterminat ion of  Def ic iency or
for Refund of Personal Income Taxes :
under Art icle 22 of the Tax Law for
the  Year  L97O.  :

Pet i t ioners,  Rober t  W. Sengstaken and Gera ld ine N.  Sengis taken,

f i led a pet i t ion for  redeterminat ion of  def ic iency or  for  re fund

of  personal  income tax under  Ar t ic le  22 of  the Tax Law for  the

yea r  L97O.  (F i I e  No .  O -6446L281 . )

A  ca lendar  ca l l  was  he ld  a t  t he ,o f f i ces  o f  t he  S ta te  Tax

Commiss ion,  2nd Floor ,  114 OId Country  Road,  Mineo1a,  New York,

on  Apr i l  23 ,  L974 ,  d t  9 :30  A .M. ,  d t  wh ich  Rober t  Va l  Geh lmeyer ,  C .P .A . ,

appeared on behal f  o f  the pet i t ioners.  On Apr i l  23,  L974,  Mr.  Gehlmeyer

advised the State Tax Commiss ion,  in  wr i t ing,  that  pet i t ioners

waived a formal hearing and submitted the case to the State Tax

Commiss ion upon the ent i re  record conta ined in  the f i le .

ISSUE

Were payments made by petit ioner, Robert W. Sengstaken, to

h is  former wi fe  dur ing the year  L97O, a l imony and therefore deduct ib l -e

f rom pet i t ionerns income for  sa id year?

FIIIDINGS OF FACT

1.  Pet i t ioners,  Rober t  W. Sengstaken and Gera l -d ine N.  Sengstaken,

t imely f i led a New York State income tax resident return for the
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year  Lg7O. On the i r  re turn,  pet i t ioners deducted a l imony palzments

in the sum of  $9,268.66,  which pet i t ioner ,  Rober t  W. Sengls taken,

claimed that he had paid to his former wife, Ruth G. Sengstaken,

now Mrs. Kenneth W. Webb, during the year L97O-

2.  On January 31,  L972,  the Income Tax Erreau issued s

statement  of  Audi t  changes against  pet i t ioners '  Rober t  w '  sengstaken

and Geraldine N. Sengstaken, disal lowing the aforementioned al imony

payments and imposing addit ional personal income tax for the year

LTTO in  the  sum o f  $L ,297 .6L .  I n  acco rdance  w i th  the  a fo resa id

Statement  of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency in

the  sum o f  $L ,359 .42 .

3.  On August  2 ,  L957,  pet i t ioner ,  Rober t  W. Sengstaken

and his former wife entered into a separation agreement. The

agreement provided that petit  ioner was to pay his wife, annually,

20% of hi 's gross income after separation, but prior to her

remar r i age .  One  thousand  do l l a rs  ($1 ,000 .00 )  o f  such  annua l

payment was to be al located to the support of each of their two

children. It  was further agreed that the total yearly support

of  the two chi ldren was not  to  exceed $1,950.00 per  year .  The

agreement further provided that upon the remarri igg of his wife,

petit ioner was to pay her, solely for the support and maintenance

o f  t he  ch i l d ren ,  IO% o f  h i s  g ross  i ncome.

4.  On February 18,  1961,  pet i t ioner ,  Rober t  W. Sengstaken's

former wi fe ,  Ruth G.  Sengstaken,  remarr ied.

5.  Pet i t ioner ,  Rober t  W. Sengstaken,  c la imed that  dur ing

the year  L97O, he made payments to  h is  former wi fe  to ta l l ing
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$1 I ,268 .66 .  He  fu r the r  c la imed  tha t  $2 ,000 .00  o f  t ha t  t o ta l

was for  ch i ld  suppor t  and the balance,  $9,268.66 const i tu ted

alimony. He submitted no documentary evidence to support this

a l locat ion of  payments.

CONCLUSIONS OF IAW

A. That  payments made by pet i t ioner ,  Rober t  W. Sengstaken,

to his wife after her remarriage were entirely for the support

of  the i r  two ch i ldren and,  therefore,  not  deduct ib le  f rom

pet i t ioner 's  income in  accordance wi th  the meaning and in tent

of  sect ion 7L of  the In ternal  Revenue Code (U.S.  v .  Lester

366  U .S .  299 ) .

B. Ttrat the petit ion of Robert

Sengstaken is denied and the Notice o

L972 ,  i s  sus ta i re  d  .

DATED: Albany, New York

July  17,  1974

W. Sengstaken and Geraldine N.

f Deficiency issued i lanuary 31,

STATE TAX COMMISSION

COIVIMTSSIONER

COMMISSIONER


