
STATE OF NEI4I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

ALFRED ROTIIAUSER & HELM{ ROTITAUSdR
AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income
Taxes under  Ar t i c le  (s )  22  o f  the
Tax Law fo r  the  Year (s )  1968

St.ate of New York
County of Albany

Martha Funaro ,  being duLy sworn, deposes and says that

she is an employee of the Department of Ta.xaEion and Fi-nance, over 18 years of

age,  and tha t  on  the  3Othay  o f  October  ,19 '14 ,  she  served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ted) mai l  upon Alfred & Helen

Rothauser 83I5F€S5lIxe€S95xet the petitioner in the within

proceeding, by enclosing a true copy t ,hereof in a securely sealed post,pa. id

wrapper addressed as fol lows: l [ r .  & Iv lrs.  Al fred Rottrauser
854A Ttrornhill Court
Lakewood, New ,fersey O87Ol

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tmenL w i th in  Lhe Sta te  o f  New York .

Tha.t  deponent further says that,  the sa. id addressee is the (representat lve

of) pet i t ioner herein and tha.t  the address set forth on said \ f , rapPer is the last

known address of Ehe (representat ive of the) pet i t ioner.

Sworn to before me th is

of October , 19'743Ot\day

AD-1 .30  (L {74 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O .  P R E S T D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING g,  ROOM 214.A
STATE CAMPUS

ALBANY, N.Y. 12227

A R E A  C O O E  5 . I 8

Htad 1 Albany, New York

sTATE TAX  COMMTSSTON
HEARING UNIT

EOWARO ROOK
SECRETARY TO
coMMrss. to i l

ADORESS YOUR REPLY  TO

MR. tvRtGHT 457'2655

MR. LEISNER 457-2657

MR. COBURN 457-2896

Octobcr 30, 1974

tlr, & tlrt. Alf,rod btlrruror
8544 llrornhtlt Oourt
Idcorood, trcr ilcrrry 08?Ol

Onr l|r. E l&t. lot&eurcrr
Please take notice of the DStgIOf
of the State Tax Commissi-on enclosed herewith.

Please take further notice that pursuant to
sect ion(s)  6 to of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 trlonthr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to ttre undersigrned.
ftrese wil l  be referred to the proper party for
rep Iy .

Enc .

cc ;  Pe t i t i one r '
Law Bureau

HEARTNG OFFICER

s Representat ive

Ve

AD-L.L2  (8 /73)
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STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Petit ion :

o f :

ALFRED ROTHAUSER and HELEN ROTHAUSER : DECISION

for Redetermination of Deficiency or :
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year :
1968 .

Petit ion€rsr Alfred Rothauser and Helen Rothauser, have f i led

a petit ion for redetermination of deficiency or for refund of

personal income tax under Art icle 22 of the Tax Law for the year

l -968.  (F i le  No.  O-692L2628)  .  A formal  hear ing was held before

Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax

Commission, 2 World Trade Center, New York, New York, on July 15,

L974r  d, t  1 :30 P.M.  Pet i t ioner ,  A l f red Rothauser ,  appeared pro se

and for his wife, Helen Rothauser. The Income Tax Bureau appeared

by  Sau I  Hecke lman ,  Esq , ,  (So lomon  S ies ,  Esg . ,  o f  counse l ) .

ISSUE

Did pet i t ioners,  A l f red Rothauser  and Helen Rothauser ,  have

reasonable cause for fai l ing to t imely f i le a New York State income

tax nonresident return for the year 1"968 and if  not, what was the

proper basis for computing the amount of the penalty to be

assessed pursuant  to  sect ion 585 (a)  o f  the Tax Law?

)
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FIIilDINGS OF FACT

1.  Pet i t ioners,  A l f red Rothauser  and Helen Rothaus€rr  f i led

a New York State income tax nonresident return for the year L968.

The return was mailed by the taxpayer in the beginning of November,

1969 and was received by the fncome Tax Bureau on November 5, L969.

I t  ind icated a tax due of  $4,460.90.  Palzment  of  sa id sum was

received by the Income Tax Bureau on Mareh 27, L97O.

2.  On June 28,  L97J- ,  pet i t ioners,  A l f red Rothauser  and

Helen Rothauser, f i led a claim for credit or refund of Personal

income tax paid for the year 1968 in the sum of 94,460.90 based on

a net operating loss carryback from the year L97O.

3. On January 5, L972, the Income Tax Bureau issued a

Voucher for fncome Tax Refund to petit ioners, Alfred Rothauser

and  He1en  Ro thause r ,  i n  t he  sum o f  $5 ,907 .40  p lus  $18 .96  i n te res t

o r  a  to ta l  sum o f  $5 ,926 .36 .  I t  a l I owed ,  i n  f u l l ,  c l a ims  fo r

refunds based on net operating loss carryback from the year l97O

to the years L967 and 1969. It ,  however, imposed a penalty

pursuant to section 685 (a) of the Tax Law for late f i l ing of

their 1968 return and reduced the refund due for said year by

the amount of said penalty. I t  computed the penalty as 25% of

f5 ,7 I I . 26 ,  o r  t he  sum o f  $ I ,427 .92 ,  wh ich  when  deduc ted  f rom the

sum paid for  sa id year  of  $4,460.90 resul ted in  a net  re fund of

$3 ,O33 .08 .  I n  aeco rdance  w i th  the  a fo resa id  voucher ,  i L  i ssued
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a not ice of  par t ia l  d isa l lowance for  the year  1968 in  the sum of

$! ,427.82.  There is  no ev idence in  the record to  ind icate how the

sum of  g5,711.26 was arr ived at  by the Income Tax Bureau or  that

it ever redetermined the amount of tax claimed to be due by

pet i t ioners on the i r  re turn for  the year  1968'

4.  Pet i t ioners,  A l f red Rothauser  and Helen Rothauser 's

New york State nonresident income tax returns for the years 1965,

1966 and 1967, were f i led late by their accountant. They rrtere only

f i led af ter  not i f icat ion by the Income Tax Bureau on January 16,

1969 that their tax l iabi l i ty for said years would be computed on

the basis of information avail-able i f  returns were not f i led.

Petit ioners and their accountant were aware on Apri l  15, 1969, that

they were required to f i le a New York State income tax nonresident

return for  the year  1968.

CONCLUSIONS OF IAW

A. That  pet i t ioners,  A l f red Rothauser  and Helen Rothauser ,

d id  not  have reasonable cause for  fa i l ing to  t imely  f i le  a

New york State income tax nonresident reLurn for the year 1968

and, therefore, they were subject to a 25% penalty pursuant to

section 685 (a) of the Tax Law. Even though the original tax was

eliminated by the carryback of a net operating loss, this does

not el iminate the penalty for fai lure to f i le the return for
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the earl ier year within the prescrj"bed t imee dt the rate of

25% of the tax that would have been due without regard to the

carryback.  C.V.L.  Corp.  17 TC BL2,  Dec.  L8,628;  Texas Mobi le

Home Assoc ia t i on ,  2 I  TCM 510 ,  Dec .  25 ,467 (M) ,  TC Memo L962-95 .

However, the penalty should be computed upon the sum of ;4'460.90

the amount of tax due as shown on the return, ds a redetermination

of the tax for said year was not made by the Income Tax Bureau'

B. That the petit ion of Alfred Rothauser and Helen Rothauser

is granted to the extent of reducing the penalty imposed for the

year  1968  pu rsuan t  t o  sec t i on  685 (a )  o f  t he  Tax  Law f rom $L ,427 .82

to $L,115.25;  that  the Income Tax Bureau is  hereby d i rected to

refund the addit ional sum of $3L2.57, together with such int,erest as

may be lawful ly owing, and; that except as so granted, the petit ion

is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
October  30,  1974

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


