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STATE OF NEW YORK
STATE TAx COMI'{ISSION

In the Matter of the Pet i t ion

o f

JAIvIES O. PORTER and

ANN D. PORTER
For a Redeterminat ion of a Def ic lency or
a Refund of Personal Income
Taxes under Art ic le (s) 16
T a x  L a w  f o r  t h e  Y e a r ( s ) 1 9 5 4 , L 9 5 5 , 1 9 5 6

aEd L95L,

State of New York
County of Albany

MARTHA FUNARO

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

of the

,  belng duly sworn, deposes and says that

she is an emp}oyee of the Depa.rtment of Taxation and Financer over 18 years of

age, and that on the 4th daY of APri l , L9 74, she served the withln

Norice of Decision (or Determtnat i-on) by (cert l f ied) maiL upon JAI4ES O. PORTER and

ANN D. PORTER (representatlve of) the petltioner in the wlthln

proceedinB, by enclosing a true copy thereof in a. securely sealed postpald

nrapper  addressed as  fo l loh ts :  N l r .  &  MrS.  James O.  Por te r
gO2 E l l i co t t  Square  Bu i ld ing

Buf fa lo  3 ,  New York

and by deposit ing same enctosed ln a postpaid properly addressed wrapper in a

(posr off ice or off ic ial  depository) under the exctusive care and custody of

the United States Post Off ice Department wi. thin the State of New York.

That deponent further says that the sald addressee is the (representative

of) pet i t ioner herein and tha.t  the address set forth on sald l t raPPer is the Last

known address of the (representat lve of the) Pet i t loner '

Sworn to before me this

2+ 
daY or

AD-1 .30  (L174)

Apri



STATE OF NEW YORK
STATE TAX COMI,IISSION

In the l' latter of the Petltlon
:

o f

JAI4ES O. PORTER and

ANN D. PORTER :
For a Redetermina.Eion of a Def ic iency or
a Refund of Personal Income :
Taxes under Art ic le (s) 16 of the
T a x  L a w  f o r  t h e  Y e a r ( s [ 9 5 4 , 1 9 5 5  , 1 9 5 6  i

a n d  1 9 \ 7  ^

State of New York
County of Albany

MARTHA FUNARO , belng duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxation and Finance' over 18 years of

age, and that on the 4th day of Apri l  ,  L974, she served the withln

Norice of Decision (or Dererminat ion) by (cert l f ied) mai l  upon I IENRY M- PORTER, ESQ.

( r e p r e s e n t a t l v e o f ) t h e P e t i t i o n e r i n t h e w l t h t n

proceeding, by enclosing a true copy thereof in a. securely sealed postpald

r i l rapper addressed as fol lows: Henry M.  Por ter ,  Esq.
70 N iagara  St ree t

Buffalo, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

rhe united states Post off ice Department withln the state of New York.

That deponent further says that the said addressee ls the (representa.tive

of) pet i t ioner hereln and that the address set forth on sald \ i l raPper ls the Last

knor^m address of the (representatlve of the) Petltioner.

Sworn to  be fore

d a y  o f

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

thts

: t l t

me

Ar

AD-1 .30  (L174)



STATE OF NEW YORK

STATE TAX COfVIMISSION
Mario A.  Procaccino
xKofixa0*E<xxDl"XxN, pREs I oEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

9TAIE TAI CoMMt33tOf,

l{t^in8 uf,tT

EDTARO ROOK

3ECRE'AiV TO
coMMlt t tot l

ADDi:9! VOUi iEPLY 'O

of

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party fot reply.

Very

r.
G OFFICER

Petitioner's Representative
Law Bureau

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOli,t 2l4A

STATE CAMPUS
ALBANY, N. Y. I2Z7

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

DlfrF&t Albany, New
lprll &

Xr, I ilftr *!e* O, Dortrt
9sA n,lfs&r tsrm |tffdl.ar

\ 1.,{ \ *ftrlo ta lfr tos*

Drtr INro I lltt. ftrtrrr

Please take notice of the ilmf,llff,
the State Tax Commission enclosed herewith.

Please take fu(her notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

York
l*?{

pursuant to laGtlOA t?t gt
court to review an adverse decision

fr 6qt after

AD-r.r2 (7 /7o>
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Application

o f

iTAIvIES O. PORTER and A$IN D. PORTER DETERMINATION

for Revision or Refund of Personal Income :
Taxes under Article 16 of the Tax Law for :
t he  Years  L954 ,  1955 ,  1956  and  1957 .

Applicants, James O. Porter and Ann D. porter, have f i led an

application for revision or refund of personal income taxes under

Ar t ic le  16 of  the Tax Law for  the years L954,  1955,  L956 and 1957.

A formal hearing was held before Martin Schapiro, Ese.,

Hearing Off icer, dt the off ices of the State Tax Commission,

State Of f ice Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New York,  on

November 10, L964, dt 9:00 A.M. Applicants appeared by Henry M.

Por ter ,  Esq.

ISSUE

I. Did the Income Tax Bureau properly estimate applicants,

James O. Porter and Ann D. Porter's income for the years 1954,

1955 ,  1956  and  1957?

II. Did the Income Tax Bureau properly assess applicants,

,fames O. Porter and Ann D. Porter, a LOO% penalty for fraud?

FINDINGS OF FACT

l. Applicants, James O. Porter and Ann D. Porter, f i led

New York State combined resident income tax returns for the years

L954 ,  1955 ,  ] - 956  and  1957 .
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2. On Apri l  ]-4, 1961, the Income Tax Bureau issued a

Notice of Addit ional Assessment against applicants, ,James O.

Porter and Ann D. Porter, for the year L954 in the sum of

$7O2.7O for  addi t ional  normal  tax due and $L,728.64 for  penat t l i

and inLerest. On September 26, 1963, the normal tax due was

revised downward to $368.38 and the penalty and interest was

rev ised downward to  $1,119.88.  On Apr i l  L4,  1961,  the Income

Tax Bureau issued a Notice of Addit ional Assessment against

applicants for the year 1955 in tf ie sum of $L,254.O2 for addi-

t ional normal tax due and $2,783.92 for penalty and interest.

On September 26, 1963, the normal tax was revised downward to

$52O.62 and the penalty and interest was revised downward to

$1,457.74.  On Apr i l  L4,  1961,  the Income Tax Bureau issued

notices of addit ional assessments against applicants for Lhe

year  L956 in  the sum of  $72O.2O for  normal  tax and f I ,425.99

in penalt ies and interest, drid for L957 in the sum of ;925.20

for normal tax and $L,435.84 for penalt ies and interest. on

October 4, 1963, the Income Tax Bureau issued another Notice

of Addit ional Assessment in the sum of $310.56 for normal tax

and $L,L99.L2 for  penal ty  and in terest  for  the year  1957.

3. For the period 1954 through L957, applicants, rTames O.

Porter and Ann D. Porter, reported a total income of $L3,576.46.

4.  Appl icants ,  James O.  Por ter  and Ann D.  Por ter 's  tax

returns for the period L954 through L957 were audited and the

taxable income was revised upward based on estimates made by
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the auditor for food, ctothing, education and other l iving

expenses.

5. During the period in question, applicants, .Tames O.

Porter and Ann D. Porter, resided in an upper class neighbor-

hood. ttreir children at,tended the Buffalo Semirld,f,|r a Private

schoolr drrd Cornell  University, In 1955, the family took a

five-week trip to Europe. Ttrey employed domestic help. The

children took music and dancing lessons.

6'. In !957, applicant, James O. Porter, purchased control-

l ing in terest  in  Wel land Oi ls  L td- ,  be l ieved to  be inact ive and

without funds at the time of purchase. It had no known existing

place of business. Lake front property at Point Albino, Ontario,

Canada, a well known sunrmer colony, was purchased in the name of

Welland Oils Ltd. t lhe telephone book l isted applicant's name as

maintaining a telephone at the lake front property.

7. Applicants, i lames O. Porter and Ann D. Porter, fai led to

submit documentary or other sufficient evidence to show Lhat the

estimates of addit ional income were incorrect.

B. lltre Income Tax Bureau f ailed to submit documentary or

other suff icient evidence to prove that applicants, ,James O.

Porter and Ann D. Porter, were guil ty of fraud with intent to

evade the palzment of taxes.

CONCLUSIONS OF I,AW

A. 1i l trat the Income Tax Bureau's estimate of applicants,

James O. Porter and Ann D- Porter's taxable income for the

years L954 through L957 were correct since applicants fai led
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to submit documentary or other suff icient evidence to dispute

the ca lcu lat ions.

B. That the Income Tax Bureau did not properly assess

applicants, ,James O. Porter and Ann D. Porter, a LOO% penalty

for fraud since they failed to meet the burden of proof by

presenting documentary or other suff icient evidence to support

i ts  content ion.

C. That the applications of James O. Porter and Ann D.

Porter is granted to the extent that the 100% penalties for

fraud are el irninated. l ihe application is denied in al l  other

respects .

DATED: Albany, New York
Apr i l  4 ,  L974

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


