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STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t lon

o f
JAMES J. PHELAN ANd

SOIIDRA S. PITEIJAN

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le (s) 22 of the
Tax Law fo r  the  Year (s )  1966.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Martha Funaro ,  belng duLy sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Financer over L8 years of

age, and that on the 6th daY of MaY ,  L974,  she served the  w i th in

Notice of Decision (or Deterrninat ion) by (cert i f ied) mai l  upon James i f .  Phelan

and Sondra S. Phe}an (representat ive of)  the pet i t ioner in the within

proceeding, by encl-osing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol l -ows: Mr. & Mrs. James ; f .  Phelan

1 6  E a s t  9 3  S t r e e t
New York, New York 10028

and by deposit ing same enctosed in a postpatd properly addressed wrapper in a

(post of f ice or off ic ial-  depository) under the excLusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wraPPer is the Last

known address of the (representat ive of the) peEit ioner '

Sworn to before me this

AD-1 .30  (L /74 )



STATE OF NEW'YORK
STATE TAX COMI'{ISSION

In the lvlatter of the Petition

o f

iIAMES J. PHELAN and
SONDRA S. PHEI,AN

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le (s) 22 of the
Tax Law fo r  the  Year (s )  L966.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Martha Funaro ,  being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance' over 18 years of

age, and rhar on the 6th day of May ,  L974, she served the withln

Notice of Decision (or Determinat ion) by (cert i f ied) maiL upon rsidore Rubin'

c .  P .A . (representat ive of)  the pet l t ioner in the wlthin

proceeding, by encl-osing a true copy thereof in a securely sealed PostPaid

wrapper  addressed as  fo lLows:  rs idore  Rub in '  c 'P 'A '
22 West 48Lh Street

New York, New York 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  deposltory) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said addressee is the (representa.t ive

of) pet i t ioner herein and that the address set forth on said vtraPper is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

AD-1.30  ( t /74>



STATE TAX COMMISSION

ffi 5h9r-+r?r.ffi3gn'"'gl-+"
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROO,{ 2l4A

STATE CAMPUS
ALBANY, N.Y.  IzM

AREA CODE 518

457 -2655 ,6 ,7

FINANCE

after

3?AT! TAI aorr,a$o*

HEAtlXe UX|T

EOTARO nOOK

IICIETAIY TO
coMMttStot

AOoiElt Youi igPLY TO

OllllDt Albany, New York

H' 6, l9?{

Itr. I ilfr. 'itrn 'i'. lDolta
lC frrt 9t Strf*,
It foilfr ;r tor* IOOIO

Drff ilar I flErr lhatr!

Please take notice of the Dmtltil of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant !o fmtl6! 69O Ot
the Tax Law any proceeding in cor,rrt to review an adverse decision
must be commenced within { nlthf
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

HEARING OFFICER

Petitioner's Representative
Law Bureau

AD-1.r2 (7 /7O)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitions

of

JAII4ES iI. PHEI-rAN and
SONDRA S. PTIELAN

for Redetermination of Deficiency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the Year  1966.

DECISION

Petit ion€rsr James J. Phelan and Sondra S. Phelan, have f i led

petit ions for redetermination of deficiency or for refund of personal

income tax under Art icle 22 of the Tax Law for the year 1966.

(F i Ie  No.  69268544) .  A formal  hear ing was held before Paul  B.

Coburn, Hearing Qff icer, at the off ices of the State Tax Commission,

2 World Trade Center, New York, New York, orl February 26, 1974,

aE 2 ' .45 P.M.  Pet i t ioners appeared by Is idore Rubin,  C.P-A.  1[he

Income Tax Bureau appeared by SauI Heckelman, Esq., (James A. Scott,

Esq . ,  o f  Counse t ) .

rssuE '  ' "
. . . . _ \ r

James J. Ptrelan a:grd Sondra S. Phelan, . \

New York State during the entire yeEir
s

FINDINGS OF FACT

1. Petit ioneis, James J. Phelan and Sond'ra S. Phelan, f i led

a New York State combined income tax return for the period from

,Tanuary 1, L966 to 'January 17, 1966. Ttrey demanded a refund of

$2 ,442 .6o  on  sa id  re tu rn .

2. On November 24, L969, the fncome Tax Bureau issued a

Statement of Audit Ctranges against petit ioner, Janes J. Phelan, -

imposing additional personal income tax for the lear 1966 in the

Were pet i t ioners,

resident individuals of

of 1966?
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sum of $175.26 upon the grounds that he was a resident individual

of New York state during art of said year. rn accordance with

the aforesaid Statement of Audit Changes, i t  issued a Notice of 
:

Def ic iency in  the sum of  $202.68.

3. On November 24, 1969, the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Sondra S. Ptrelan, imposing

addit ional personal income tax for the year L966 in the sum of

$1,322.87 upon the grounds that  she was a res ident  ind iv idual  o f

New York State during al l  of said year. In accordance with the

aforesaid Statement of Audit Ckranges, i t  issued a Notice of Deficiency

in  t he  sum o f  $1 ,529 .86 .

4. Petit ioner, James J. Phelan, was employed in the U.S.

Department of the CLrase Manhattan Bank prior tO January 1, 1966.

He was promoted to a posit ion as manager of the Paris branch of

the international department of said bank as of January 1, 1966.

He received a two-week training course in New York City and left

for  France on January 17,  1966.  His  wi fe ,  pet i t ioner ,  Sondra S.

Phelan, and his two children accompanied him.

5. Petit ioners, James J. Phelan and Sondra S. Plrelan, €lrrd

their two children during the year L966 l ived in a hotel in France

for approximately four weeks. Trey then lived in a furnished

apartment for approximately Lhree months. Ttrey then leased an

unfurnished apartment under a three-year lease. Ttrey l ived in

said apartment until they returned to the United States in L969

when, petit ioner, James iI .  Ptreran, was promoted to a posit ion in

the New York office of Chase Manhattan Bank.

6.  Pet i t ioners,  James J.  Phelan and Sondra S.  Phelan,  l ived

in a cooperative apartment in New York City prior to January !7,

L966. Ttrey vaeated the apartment and placed their furniture in

temporary storage when they moved to France. Tkrey sold the
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apartment as of March 22, L966. Ttrey shipped their furniture to

France when they leased the unfurnished apartment in the spring

o f  1966 .

7. Petit ioners, James J. Phelan and Sondra S. Pehlan, did

not maintain menrlcerships in any social organizations in the ttrrited

States af ter they lef t f or France in ilanuary 1966. Ttrey did not

vote in any elections in the thited States while they resided in

France. Tkreir chi ldren attended a French parochial school. They

obtained a French Residency Permit. Ttrey filed a French income

tax return for L966. He joined a golf club and an eating club

in France which he used to enter ta in  h is  employer 's  c l ients .

B. Petit ion€f,sr James J. Phelan and Sondra S. Phelan, were

not born or raised in France. TLrey executed wil ls in the United

States in 1965 which were not changed while in France. Ttrey owned

a farm in East Hampton, New York, which they rented out during the

year  L966 .

9. Petit ioners, ,James J. Phelan and Sondra S. Phelan, main-

tained a permanent place of abode in New York State during the

period from January 1, 1965 to January t.7, L966. Ttrey maintained

a pennanent place of abode in France during the period from approxi-

mately May 1966 unti l  they returned to the United States in L969.

10. Petit ioner, James J. Phelan, spent 33 days in New York

State during the year 1966.

11. Petit ioner, Sondra S. Phelan, spent L7 days in New York

State d.uring the year 1966.

CONCLUSIONS OF I,AW

A. That petit ioners, James J. Phelan

were domiciled in New York State during the

ffiey did not change their domicile from New

dur ing sa id year .

and Sondra S. Phelan,

ent i re  year  of  1966.

York State to France
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B. That since petit ioner, James ,J. Phelan, uras a domici l iary

of New York State during the year L966, maintained a permanent

place of abode in New York State during a port ion of said year,

did noL maintain a permanent place of abode in France during said

entire year and spent more than 30 days in New York State during

said year, therefore, he was a resident individual of New York

State during al l  of said year in accordance with the meaning and

intent of section 605 (a) (I) of the Tax Law and 20 TVYCRR 102.2.

C. That since petit ioner, Sondra S. Phelan, htas a domici l iary

of New York State during the year 1966, maintained a pennanent place

of abode in New York State during a portion of said year, and did

not maintain a pennanent place of abode in France during said entire

year, therefore, she was a resident individual of New York State

during al l  of said year, even though she spent less than 30 days

in New York State during said year, in accordance with the meaning

and intent of section 605 (a) (1) of the Tax Law and 20 \IYCRR IO2.2.

D. That the petit ions of James iI .  Phelan and Sondra S. Phelan

are denied and the notices of deficiency issued November 24, L969,

are susta ined-

DATED: Albany, New York
May  6 ,  L974

STATE TAX COMMTSSION

COMMISSIONER

\ .

\4,t"-qli" \6*-^^- -

COMMISSIONER

COMMISSIONER


