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STATE OF NEW YORK
STATE TAX COMMISSION

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income :

Taxes under Art ic le (s) 22 of the
Ta.x Law for the Year(s) L964 & 1955 :

AFFIDAVIT OF }'IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of AlbanY

Martha Funaro , being dul.y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Flnancer over 18 years of

age, and rhar on rhe l4thday of March ,  L974, she served the withln

Notice of Decision (or Determinat ion) by (cert l f ied) mai l  upon Bernard & Mir iam

Oster (representative of) the petltioner in the wlthin

proceedinB, by encLoslng a true copy thereof in a securely sealed postpald

wrapper addressed as folLows: Mr- & Mrs- Bernard Oster
B9-I4 64Lh Road
Rego Park, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Post Qff ice Department within the State of New York'

That deponent further says that the said addressee is the (representatlve

of) pet i t ioner hereln and tha.t  the address set forth on sald wraPper is the last

known address of the (representat lve of the) pet i t ioner.

In the l"latter of the Petition

o f

BERNARD & MIRIAI{ OSTER

Sworn to before

14th day of

me this

AD-1 .30  (L /74 )

h ,  Lg74



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BERNARD & MIRIzu4 OSTER
AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le (s) 22 of the

Tax Law for the Year(s) L964 & 1965

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxation and Financet over 18 years of

age, and that on the t4th day of March , L9 74, she served the withln

Notice of Decision (or Determinat ion) by (cert i f ied) maiL upon Arthur sachs

( r e p r e s e n t a t l v e o f ) t h e p e t i t i o n e r i n t h e w l t h i n

proceeding, by enclosing a true copy thereof in a secureLy sealed postpaLd

wrapper addressed as fol lows: Mr. Arthur Sachs
262-45 60th Road
Little Neck, New York

and by deposit ing same enctosed in a postpaid properly addressed wrapper in a

(post offlce or off|eLaL deposltory) under the excluslve care and eustody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said addressee is the (representat lve

of) pet i t ioner herein and tha.t  the address set forth on sald wrapper is the la 'st

known address of the (representat ive of the) pet l t ioner.

Sworn to before me this

AD-1 .30  (L174)



STATE OF NEW YORK

srATE TAX COfvrMrSSrON
Mar io  A .  Procacc ino

lr:6I(tillAlC)CXAnD(lfSfCfi . PR Es I DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING9, ROOvl2l4A

STATE CAMPUS
ALBANY, N. Y. l2zl

AREA COOE 518

457 -2655 ,6 ,7

htdf Albany, New York

IrrO lfr Lrr{r

F. 3 lFrr frrnml elfi
!t-l{ iailb bd
lryo fir*r ft &t

ha I[. I ilFl. fit rr

Please take notice of the l|f[f!il of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to |||||tl$ ;tO Ot
the Tax Law any proceeding in court to review an adverse decision

ltATl rAx coMrats3tox

HEAill|e UXtT

EOTARO FOOK

SECiETAiY TO
coMMrt3rox

ADDIIg! YOUI TIFLY TO

must be commenced within a hltf
the date of this notice.

after

Any inquiries conceming the computation of tax due or tefund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed.to the,undersigned. These wil l be referred
to the proper party for reply.

Very truly yours,

l ,  . "  \ . ) l '

i  t - t /  <  . . /  L t ,  t .

It*rt a. lH,$t
HEARING OFFICER

Petitioner's Representative
Law Bureau

./1
' / y ' . .1 , , -7-

AD-7.r2 (7/7O)



STATE OF NEW YORK

STATE TAX COMMTSSTON

f n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

BERNARD And MTRTAM OSTER

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for
the  Years  1964  and  1965 .

DECISION

Bernard and Mir iam Oster  f i led a pet i t ion for  the redeter-

minat ion of  a  def ic iency issued under  date of  September 25,  L967 '

for personal income taxes under Art icle 22 of the lax Law for

the years L964 and 1965 in  the amount  of  $3,336.74,  p lus in terest

of  $408.07 and a penal ty  wi th  respect  to  est imated tax for  the

yea r  1965  i n  t he  amoun t  o f  $60 .66  f o r  a  t o ta l  o f  $3 ,805 .47 .  A

paymen t  was  made  o f  $628 .00  fo r  1964  and  $L ,249 .46  fo r  1965 .

The remain ing tax and in terest  for  L965 has been cancel led J-eaving

only  the amount  of  the penal ty  s t i l l  in  issue for  L965.

In l ieu of  a  hear ing the pet i t ioners submit  the i r  case to

the Commission on the f i le of the Income Tax Bureau.

Mr.  Ar thur  Sachs represents pet i t ioner .  Said f iLe has been

duly  examined and considered.

ISSUE

The issue in this case is the proper amount to be al l-owed

as a credit to a New York resident for taxes paid to New Jersey

under  i ts  emergency t ranspor tat ion tax where there is  d ispute
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as to whether certain income from intangibles is from property

employed in  a bus iness,  t rade,  profess ion or  occupat ion in  New

Jersey .

FINDINGS OF FACT

1.  Pe t i t i one rs  a re  res iden ts  o f  New York .

2.  Pet i t ioners had income dur ing 1964 f rom the fo l lowing

sources:  sa lary  f rom Luxoro Construct ion Corporat ion of  New

,fersey; interest income from banks in New York, mortgages on New

York property and mortgages on New Jersey property; partnership

income from a New York f irm and partnership losses from three

New Jersey f i rms;  Iong- term capi ta l  ga ins f rom the sa le of  mort -

gages on New York property and the sales of mortgages on New

Jersey property.

3.  Pet i t ioners computed a credi t  on the i r  L964 New York

re tu rn  fo r  New Je rsey  taxes  o f  $2 ,792 .46 .  Th i s  c red i t  has  been

reduced  by  the  de f i c i ency  no t i ce  i n  i ssue  to  $809 .51 .  The  tax

o r ig ina l l y  pa id  to  New Je rsey  was  $2 ,792 .46 .  The  New Je rsey

author i t ies recomputed the tax to  be $L,164.46 and granted pet i -

t ioners a refund of  S1,628.00.  Accord ingJ-y pet i t ioners now c l -a im

tha t  t he  New York  c red i t  shou ld  be  $1 ,164 .46  o r  $354 '95  more

than that  a l lowed by the def ic iency not ice.

4.  Pet i t ioners computed the i r  New Jersey tax and the i r

corresponding New York credit by including their New Jersey

sa la r y  o f  $ l - 3 ,0O0 .00 ,  i n t e res t  i n  t he  amoun t  o f  $L ' 434 .83  on

two mortgages on New , -Tersey proper ty ,  the i r  losses of  $L6,629.72
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f rom thei r  par tnerships l -ocated in  New ; Iersey,  one-hal f  ($27,014.34)

their long-term gains from the sale of mortgages on New Jersey

proper ty  ident i f ied as Luxoro Gardens,  Independent  Rea1ty Co.  and

Ul t ra  Modern Apar tments,  and business income of  $16,893.82 f rom

New Jersey f irms which apparently are "subchapter S" corporations.

The gross income thus computed was $4L,AL3.27.  The tax and

c red i t  was  compu ted  to  be  $2 ,792 .46 .

5.  The def ic iency in  issue is  based upon a credi t  for  New

Jersey taxes of  $809.51.  This  was computed on the aszumpt ion

of  a  correct  New Jersey gross income of  $19 '311 '33 '  l r t r is  was

arrived at by excl-uding from petit ioners reported New Jersey

income o f  $4L ,8L3 .27 ,  t he  amoun t  o f  $22 ,4OL .94  wh ich  was  a t t r i bu t -

able to  bus iness income of  $16,893.82 bel ieved to  be f rom "Sub-

chap te r  S "  co rpo ra t i ons ,  i n te res t  i ncome o f  $L ,434 .85  and  the

gain on the sal e of the mortgage of the Luxoro apartments in New ,

Jersey of  $4,O73.2-1 .  St i l l  inc luded as New Jersey income was

the  sa la r y  o f  $13 ,000 .00 ,  l osses  f r om pa r tne rsh ips  o f  $L6 '629 .72

and  $22 ,94L .07  rep resen t i ng  ga ins  on  the  sa les  o f  mor tgages  o f

New Jersey property (tndependent Realty Co. and Ultra Modern

Apa r tmen ts ) .

6 .  Af ter  the New York audi t  pet i t ioners f i led amended

computations with New Jersey. The New ,Jersey tax authorit ies

recomputed pet i t ioners tax to  be $L,L64.46 and granted a refund

o f  $ I ,628 .00 .  Th i s  tax  was  compu ted  on  a  New,Je rsey  g ross  i ncome

o f  $23 ,339 .55 ,  wh ieh  was  made  up  o f  t he  sa la r y  o f  $13 ,000 .00 ,
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pa r tne rsh ip  l osses  o f  $L6 ,629 .22  and  $26 ,969 .35  rep resen t i ng

one-hal f  o f  the long- term gains received f rom the sa le of  a l l

o f  the mortgages on New Jersey real  estate.  The New Jersey

income as thus computed was more than that computed by the New

York  au tho r i t i es  by  the  amoun t  o f  $4 ,O28 .22  rep resen t i ng  one -

hal f  o f  the gain at t r ibutable to  the sa le of  the mortgage on

Luxoro Gardens.

No ev idence or  explanat ion has been of fered by pet i t ioners

as  to  the  es t ima ted  tax  pena l t y  o f  $60 .66  fo r  L965 .

Pet i t ioners have not  made any explanat ion or  submit ted any

evidence as to  the nature of  the i r  mor tgage investments.  I t  is

a lso noted that  the pet i t ioners '  correspondence to the New York

author i t ies have been of ten tardy,  have inc luded computat ions,

conta in ing ar i thmet ica l  er rors  and f igures which are d i f f icu l t

to  reconci le .  In  genera l  pet i t ioners have been haphazard in

the  p resen ta t i on  o f  t h i s  case .

CONCLUSIONS OF I,AW

Pet i t ioners asser t  that  they have paid a1I  taxes due to

either New York or New Jersey and that they have been "caught

in  the  m idd le  be tween  two  s ta teswhose tax laws  con f l i c t . "

The contrary  is  the case.  For  a l l  purposes mater ia l  here

the New York and New Jersey tax laws are identical. The confl ict

here is  that  the pet i t ioners have not  been able to  adequate ly

expJ-a in whether  cer ta in  income f rom mortgages was personal  invest -

ment income taxable to New York or income from property employed
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in  a bus iness in  New Jersey which would be taxable to  New,Jersey.

The burden of  proof  is  on the taxpayer  in  h is  d ispute wi thr .each

state.  The tax ing author i t ies of  each state can proper ly  f ind

against a taxpayer who does not come forr,rrard with explanations

and proof .  In  th is  case in  fact  New York could have g iven less

of  a  credi , t  by consider ing the mortgages of  Independent  Real ty

Co.  and Ul t ra  Modern Apar tments as not  connected wi th  a New

Jersey business.  S imi lar ly ,  New Jersey could have computed more

of a tax by including in New Jersey income the amount of the

interest  earned on the mortgages.

I t  appears that  pet i t ioners pr imary d i f f icu l ty  have been

thei r  own care lessness in  the preparat ion of  the i r  tax returns

and in  the presentat ion of  the i r  case to  both the New York and

New Jersey tax author i t ies.

DECTSION

The  de f i c i ency  as

as  a l ready  pa id  i s  due

computed under  sect ion

The  de f i c i ency  as

ex ten t  o f  t he  pena l t y

to L964 is found to be correct and except

together  wi th  such in terest  as may be

684 of  the Tax Law.

to 1965 is  found correct  but  on ly  to  the

s ta ted  t he reon  f o r  $60 .66 .

DATED: Albany, New York

March  14 ,  L974

COIVIMISSTONE

COMMTSSIONER

COMMISSIONER


