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STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the l" lat ter of  the Pet i t ion
:

o f

ELEAIiTOR H. MELUCCI
:

For a Redeterminat ion of a Def ic iency or
a Refund of Personal Income & Unincorporated
Taxes under Art ic le (s) ZZ & 23 of the
Tax Law for the Year(g) L962 :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) II{AIL

Business

State of New York
County of Albany

ilanet Mack , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

a1et and that on the 19th day of July ,  1,974, she served the within

Notice of Decision (or Determtnat ion) by (cert i f ied) mai l  upon Eleanor H.

Melucci (rp*ngge*,**Efr6exgfi the petitioner in the withln

proceeding, by enclosing a true copy thereof in a securely sealed postpald

r i l rapper addressed as fol tows :  Mrs. Eleanor H. Melucci
6 Universi ty Street
West Albany, New York L22Os

and by deposit ing same encLosed in a postpaid properl-y addressed wrapper in a'

(post of f ice or off ic iaL deposltory) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (oeprmedrktse

5iD pet i t ioner herein and that the address set forth on said wrapPer is the last

known address of the {ucgxeoenrxdras<xfi>t$r) petitioner.

Sworn to before me this

vd a y  o f

AD-1 .30  (L174)

,  L974



STATE OF NEW YORK

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE

BUILD|NG 9,  ROOM 2r4-A
STATE CAMPUS

ALBANY. N.Y.1?227

A R E A  C O O E  5 1 8

lllllDr
Albany, New York

,i'uly l9r Lgla

Frr llrtmr l. Iduocl
C lfirlvsrtQl rErrG
r..t AlJrr$rr lrr tbth Ult0t

Earr lrtr lrlncclr
Please take notice of the DntlIA
of the State Tax Commission-eicfoJea herewith.

Please take further notice that pursuant to

tny inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Ttrese will be referred to the proper party for
rep l y .

Very truly yours,

-Y,[tn'tJr*t
ftr.ilnHrufilnl#.r

s Representative

sTATE TAX CoMMt59t0t{
HEARI I IG  UNIT

EOWARD ROOK
SECRETARY TO
coMM I  ssr  oN

ADDRESS YOUR REPLY  TO

MR. WRIGHT 457-2655

MR. LEISNER 457-2657

MR. COBURN 4574496

sectionl") Cp6 rd ?l l
proceeorng rn court to
s ion must  be 'commenced
from the date of this

of the Tax Law, any
review an adverse deci-
within I 3gtLr

notrce -

Enc .

cc :  Pe t i t i one r '
Law Bureau

AD- 1.  12 (8/7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

Ir f  the Mat ter  o f  the Pet i t ion

o f

ELEANOR H. MELUCCT

for Redetermination of a Deficiency
or for Refund of Personal Income
and Unincorporated Business Taxes
under  Ar t ic les 22 and 23 of  the Tax
Law for the Year L962 -

DECISION

Pet i t ioner ,  E leanor  H.  Mel-ucc i ,  pet i t ioned for  a  redeter-

mination of deficiencies in personal income and unincorporated

business taxes under  Ar t ic les 22 and 23 of  the Tax Law for  the

yea r  1962 .

A formal hearing was held at the off ices of the State Tax

Commission, Building #9, State Campus, A1bany, New York, otx

Apr i l  24,  L97O, dt  9 :00 A.M. ,  before Iawrence A.  Newman,  Hear ing

Officer. The ta>rpayer appeared pro se, and the Inccrne Tax Bureau

was represented by SauI  Heckelman,  Esq. ,  (a lber t  J .  Rossi ,  Esg. ,

o f  counse l ) .

ISSUE

Was pet i t ioner ,  E l -eanor  H.  Melucc i ,  jo in t ly  and ind iv idual ly

Liable for income unreported by her husband at t ime of f i l ing?

FINDI$GS OF FACT

I.  Pet i t ioner ,  ELeanor  H.  Me1ucci ,  t imely  f i led a jo in t

New York State income tax return with her husband, James F.

Melucc i ,  for  the year  L962.  James F.  Melucc i  t imely  f i led a

separate ind iv idual  Federa l  re turn for  sa id year .
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2.  A Not ice of  Determinat ion of  def ic ienc ies in  personal

income and unincorporated business taxes for the year 1962 was

issued on February L9, 1968, against the ta>rpayer under Fi le

No .  L489733 .

3. The taxpayer petit ioned for redetermination of the

de f i c i enc ies .

4.  On August  15,  L967,  the Income Tax Bureau issued a

Statement of Audit Changes against i lames F. Melucci and his

wi fe ,  pet i t ioner ,  E leanor  H.  Melucc i ,  assess ing personal  income

and unincorporated business taxes on unreported income from

wager ing,  d isc losed by a Federa l  audi t  o f  James F.  Mel-ucc i 's

separate Federa l  re turn.  The aforesaid Statement  of  Audi t

Changes a lso assessed a penal ty  for  f raud pursuant  to  sect ion

685(e)  of  the Tax Law.  James F.  Melucc i  d id  not  f i le  a  pet i t ion

for  a  hear ing on h is  tax l iab i l i ty .

5 .  On February 26,  1968,  pet i t ioner  f i led an amended

separate New York State return for the year L962, pursuant to

sect ion 65I  (b)  (1)  o f  the Tax Law,  on the grounds that  she and

her husband had f i led separate Federal returns for the year in

question and therefore were not joint ly l- iabLe for the deficiency.

6. There was no showing by petit ioner that she had f i led

a separate Federal return for 1962 or that she had received a

refund due her based on Federal withhol-ding for said year.

7. There was no evidence that petit ioner and her husband

ever  f i led a jo in t  Federa l  re turn for  L962.

B.  On h is  separate Federa l  re turn tor  L962,  i lames F.  Melucc i

claimed and was al lowed only one exemption for $600.00.
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9. Petit ioner and her husband received, endorsed and

cashed jointly a tax refund check from New York State for the

yea r  1962 .

10. l f tre petit ioner did not know of, and had no reason to

know of the omission of the wagering income. She did not benefit

signif icantly from the amounts omitted from the return. She

was not at at l- invol-ved in the carrying on of the business of

wager ing.

l-I .  The unreported income was in excess of 25 percent of

the amount of New York adjusted giross income stated in the return.

OPINION

Sect ion 65I  (b)  (1)  o f  the Tax Law prov ides that  i f  the

Federal income tax l iabi l i ty of husband or wife is determined

on a separate Federal return, their New York income tax l iabi l i t ies

and returns shal - l  be separate.  In  the case considered here,

the in i t ia l  d isc losure of  an omiss ion f rom gross income was made

by a Federa l  audi t ,  based sole ly  on the separate return of

James F.  Melucc i .  As the Federa l  tax l iab i l i ty  for  th is  omiss ion

rested wi th  pet i t ioner 's  husband only ,  a  correct  reading of

sect ion 651 (5)  ( I )  would re l - ieve pet i t ioner  of  any s tate l iab i l i ty .

Tt rus,  pet i t ionerrs  error  was in  f i l ing a jo in t  s tate return wi th

her husband after he had f i led a separate Federal return.

Pet i t ioner  would be re l ieved of  l iab i l i ty  even had the

joint state f iJ- ing been proper, under the New York State "innocent

spouse  p rov i s ion "  ( see  sec t i on  65L (b )  (5 )  o f  t he  Tax  Law) .  Th i s

provision applies to al l  years and periods to which ArtLcLe 22
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of the Tax Law appries and rerieves a spouse who has signed a

jo in t  re tu rn  o f  t ax  l i ab i l i t y  ( i nc lud ing  i n te res t  and  pena l t i es ) ,

(a) i f  the amount omitted from New york adjusted gross income

is at t r ibutable to  one spouse and is  in  excess of  25 percent

of the amount of New York adjusted gross income stated in the

return,  (b)  i f  the other  spouse establ ishes that  in  s ign ing

the return he or she did not know of, and had no reason to

know of, such omission and (c) Lf, taking into account whether

or  not  the other  spouse s ign i f icant ly  benef i ted d i rect l -y  or

indirectly from the items omitted and taking into account al l-

o ther  facts  and c i rcurnstances,  i t  is  inequi tab le to  hold the

other  spoi rse l iab1e for  the def ic iency ar is ing f rom the omiss ion.

Al ternat ivery,  i t  appears that  pet i t ioner  and her  husband

did f i le  separate Federar  re turns;  she therefore could not

proper ly  be assessed wi th  l iab i l i ty  based on incorrect ly  f i led

jo in t  New York State returns.

Pet i t ioner  is  e i ther  an " innocent  spoqse"  or  a  separate

taxpayer .  In  e i ther  event ,  she is  not  l iab le for  taxes on her

husband's  omi t ted income.

CONCLUSIONS OF I,AW

A. That  pet i t ioner ,  E leanor  H.  Melucc i ,  is  not  1 iab1e

for the personar income and unincorporated business tax due

on income unreported by her husband, James F. Melucci, for the

yea r  L962 .

B.  That ,  no par t  o f  the def ic iency as is  due to  f raud,

the penal ty  assessed in  the s tatement  of  Audi t  changes is

cancel led pursuant  to  sect ion 685 (e)  o f  the Tax Law.



C. That  the

and the Not ice of

cance l l ed .

5

Eleanor  H.  Melucc i  is  susta ined

issued on February L9,  1968,  is

pe t i t i dn  o f

Def ic iency

DATED: Albany, New york

July  L9,  1974

STATE TAX COMMISSION


