
STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f
:

Nathan Melman
:

For a Redeterrnina.t ion of a DetLciency or
a Refund of Personal Income & Unincorporated
Taxes  under  Ar t i c le  (s )  22  & 23  o f  the
Tax Law fo r  the  Year (s )  L962,  L963 & 1964.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Business

State of New York
County of AlbanY

Janet Mackr being duly sworn, deposes and says that

she is an empLoyee of the Depa.rtment of Taxation and Finance' over 18 years of

age, and that on the 19th day of September ,  Lg74, she served the wlthln

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Nathan Melman

{reflrrmnqEjrEs<xf) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpald

wrapper addressed as fol-l-ows: Mr. Nathan Melman
25 Quaker Bridge Road
ossininge New York

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off ice Depa,rtment within the State of New York,

That deponent further says that the said addressee is the (X3p6g***fqfti1*

>{t t)  pet l t ioner herein and that the address set forth on said \draPPer is the Last

known address of the (xmeefc*tabisg:afx*kQi petitioner.

Sworn to before me th is

da,y of

A D - l . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petition

o f

I\ATHAN MELMAN
:

For a Redeterminat lon of a Def ic iency or
a Refund ofPersonal Income & Unincorporated
Taxes  under  Ar t i c le (s )  22  & 23  o f  the
Tax Law fo r  the  Year (s )  L962,  1963 :

and 1964.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Business

State of New York
County of Albany

ilanet Mack , being duly sworn, deposes and says that

she is an empLoyee of the Depa.rtment of Taxation and Financer over L8 years of

age, and that on the 13th day of September ,  L974, she served the wtthin

Norice of Decision (or Determinat ion) by (cert l f ied) mai l  upon Nathan Melman

(xepoexxnOat*xeuof) the petitioner in the within

proceeding, by enclosing a t , rue copy thereof in a securely seal-ed postpaid

lrrapper addressed as fol lows: Mr. Nathan Melman
184 Pinewood Drive

Hartsdale, New York 10530

and by deposit ing same enclosed in a postpaid properLy addressed rrraPPer in a

(post of f ice or off ic ial  deposltory) under Lhe excLusive care and custody of

the United States Post Off ice Depa,rtment within the State of New York.

That deponent further says that the said addressee is the (npeoextrBD0r

gdi pet i t ioner herein and that the address set forth on said wraPPer is the last

known address of the G**fggB*!96$Xfx*&***) petitioner.

Sworn to before me this

AD-1 .30  ( r / 74 )



STAT E TAX Cott/$/!tsstoN
Mar io  A .  Procacc ino
l<a,Hgxno<:cl(rn>$rle<l6ftft pR E s I D Er r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

OF TAXATION AND FINANCE
BUtLD|NG 9, R00il 2t4A

st TE c ilPUt
ALSAi{Y, N. Y. tttl6

AREA CODE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

Df,''Sr Albany, New York

Sqrtabrr I3r l9?{

Pl-ease take further notice
section (s) 2tr I  l t
proceeding in court to
sion must be commenced
from the date of this

that pursuant to
of the Tax Law, any

review an adverse deci-
within ,f rcnthr

no t ice .

?tul D. Cabtun
HEARING OFFTCER

s Representative

.STATE OF NEW YORK

DEPARTMENT

Enc.

cc :  Pe t i t i one r '
Law Bureau

llr. trthrn llrlnrn
184 tlnmod Drlvr
gnatrdrli, tr r IoEh 105t0

Drer llr. lltLlrnr
Please take notice of the DElglO[
of the State Tax Commission enclosed herewith.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep1y.

Very truly yours,

t taTt  t4r  coMMt53tol l

HEAiTXC UttT

EOTARD ROOK

slciETAiY TO
coMMt93tor l

ADDtE3s VOUi REPLY 'O
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STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter the Petition

NATHAN MELMAN

for Redetermination of Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax L,aw
for the Years L962, 1963 and 1964.

DECISION

Petit ioner, Nathan Melman, has f i led a petit ion for

redetermination of deficiency or for refund of personal income

and unincorporated business taxes under Art icles 22 and 23 of

the Tax Law for the years L962, 1963 and 1964. (Fi le # 28087983).

A formal hearing was held before Paul B. Coburn, Hearing Off icer,

at the off ices of the State Tax Commission, 80 Centre Street,

Nen^r York, New York, on March 22, L97L, at 3:00 P.M. Petit ioner

appeared pro se. TLre Income Tax Bureau appeared by Edward, H.

Best ,  Esq.  (A lber t  Rossi ,  Esq.  ,  o f  Counsel ) .

ISSUES

I. Did petit ioner, Nat*ran Melman's sel l ing activit ies during

the years L962, 1963 and 1964 constitute the carrying on of an

unincorporated business ?

ff. Were determinations by the Income Tax Bureau that

petitioner, Nathan Melman, was not liable for unincorporated

business tax for the years 1953 and L959 res iudicata to a

decision on substantial ly similar facts by the State Tax Commission

for subsequent years?

FINDINGS OF FACT

1. Petitioner, Nathan l"lelman, and his wife filed a New York

State income tax resident return for ttre year L962, and New York

State combined income tax resident returns for the years 1963 and

1964. He did not f i le New York State unincorporated business tax

returns for said years.

o f
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2. On February 28, 1966, the Income Tax Bureau issued

a Statement of Audit Ctranges against petitioner, Nathan Melman,

imposing unincorporated business tax upon the income received

by him as a book salesman during the years 1962, 1963 and 1964.

It also made an adjustment to conform with the audit of his

Federal income tax returns for the years L962 and L963, asses-

sing additional personal income tax due in the total sum of

#620.24.  Tt r is  ad justment  is  not  be ing contested by pet i t ioner .

In accordance with the aforesaid Statement of Audit Ctranges,

i t  issued a Not ice of  Def ic iency in  the sum of  $2,9O9.O2.

3. Petitioner, Nathan l"Ielman, was a book salesman d.uring

the years L962, 1963 and 1964. He represented seven to ten

unaff i l iated book publishers in the sale of books to bookstores

located in the eastern United States. Ttre books sold by him

for eactr f irm were non-competit ive. He generally sold al l

l ines to the sane accounts. He did not have any employees.

He did not have an equity interest in any of the publishers.

4. Ttre firms for whom petitioner, Nathan Melman, sold

books during ttre years L962, L963 and 1964, did not withhold

Federal and New York State income taxes and social security

tax from the commissions paid to him. He was not reimbursed

for any of his expenses by any of the f irms. On Schedule rrC'r

of his Federal income tax returns he deducted expenses incurred

in connection with his sales activit ies. ELre f irms for wtrom

he sold books did not exercise any control or supervision over

his sales activit ies or techniques or to the t ime devoted to

sales except to limit the territory in which he could sell and

to require him to cal l  on accounts in said terr i tory at least

four t imes a year.

5. Petit ioner, Nattran Melman, paid $620.24 to the Income

Tax Bureau on March 23, L966. Tkris was in payment of the

addit ional personal income tax due for the years L962 and 1963,

result ing from the Federal audit of said returns.

\
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6. On March 2, 1956 and June 20, L962 respectively, the

Income Tax Bureau issued notices of addit ional assessment

imposing unincorporated business tax upon the income received

by petitioner, Nathan Melman, os a book salesman during the

years 1953 and 1959 respectively upon substantial ly the sane

facts as in the instant case. On December 26, L956, and

August L7, L962 respectively the Income Tax Bureau, after a

review of information submitted by him, cancelled. the assess-

ments for said years.

CONCLUSIONS OF I,AW

A. Ttrat the income received by petitioner, Nathan I'Ielman,

from the f irms he represented during the years 1962, 1963 and

1964, constituted income from his regular business of sel l ing

books and not compensation as an employee exempt from the

imposit ion of unincorporated business tax in accordartce with

the meaning and intent of section 703 (b) of ttre Tax Law.

B. Ttrat the aforesaid activit ies of petit ioner, Nathan

I"lelman, during the years 1962, 1963 and L964, constituted the

carrying on of an unincorporated business and his income derived

therefrom was subject to unincorporated business tax in accordance

with the meaning and intent of section 703 of the Tax Law.

c. Ttrat the Income Tax Bureaurs determination that the

petitioner, Nathan Melman, was not liable for unincorporated

business taxes for the years 1953 and 1959 is not res iudicata

to a d.ecision by the State Tax Commission on substantially

similar facts, that he is l iable for unincorporated business

taxes for the years L962, L963 and L964. Sundberq v Murphv 39

Misc .  2d .967 ,  242  N .Y .S .  2d  329  (Sup .  C t , .  A lbany  Co . ,  1963) .

D. That the Notice of Deficiency issued February 28, L966,

should be reduced by the amount of the payment made by pet,itioner,

Nathan l"lelman, orl March 23, L966.

E. Tlrat the petition of Nathan l"lelman is granted to the

extent of reducing the Notice of Deficiency issued, Februar\f 28, L966,
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f rom $2 ,909 .02  to  $2 ,288 .78  toge the r  w i th

be due from February 28, L966, and, except

petit ion is in al l  other respects denied.

DATED: Albany, Nev/ York
September 13, L974

a .

such interest as may

as so granted, the

STATE TAX COMIVIISSION

COMMISSIONER

COMMISSION
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