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I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

.TOSEPH I,. I,AZAR and DASTTE V. RUSSO

STATE OF NEW YORK
STATE TAX COM},IISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTITIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency
a Refund of Personal InCome
Ta.xes under Art ic le (sr)  22
Tax Law for the Year(d9 L964

o f

Sta te  o f  New York
County of Albany

i lanet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on Lhe 4th day of November ,  L9 74, she served the wiEhin

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon i loseph L. I - ; ,azax

(r*XUeq*Xf(e(GdX*:.9f) the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

rirrapper addressed as foltows: IvIr. i loseph L. L,azat
Route 106
RFD #1

and by depostins same 
"'"ro""H1tl?"FfJ[?;tut?Y.f3f,5 

addressed wrapper in a

(post of f ice or off ic ial .  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further sa.ys that the said addressee is the 6ff**ggg*A$dtrE

xgf) pet i t ioner hereln and that the address set forth on said $traPPer is the last

known address of the fcngnegenfa#dlcexsdoghfC petitioner.

Sworn to before me th is

or

the

AD-1 .30  (L /74 )



STATE OF NEV,I YORK
STATE TAX COMMISSION

In  the l ' la t ter  of  Lhe Pet i t ion

o f

iTOSEPH L. I.,AZAR & DANTE V. RUSSO

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income
Ta.xes under Art ic le (s|  22 of the
Tax Law for the Year(6) 1964

AFFIDAVIT OF }TAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

i lanet Mack, being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on Ehe 4th day of November ,  Lg/4 ,  she served the wiEhin

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Dante  V.  Russo

El5F!€seXaAn$rff<o€) the petiEioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

lrrapper addressed as fol lows: IvIr .  Dante V. Russo
9I Biarritz Street
Lido Beach, New York

and by deposit ing same encl-osed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the St,ate of New York.

That deponent further says that the said addressee is the (uetglg*gt<iUe

xl l f )  pet i t ioner herein and that,  the address set forth on said vtrapPer is the last

known address of thex{ceryxeo*xkhlel<EfueX petitioner.

Sworn to before me this

AD- r . . 30  (L /74 )



STATE OF NEW YORK
STATE TAX COMI'{ISSION

In  the Mat ter  of  the Pet i t ion

o f

JOSEPII L. I,AZAR And DJ\NTE V. RUSSO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Personal Income
Taxes under Ar t ic le  (ef  22 of  the
Tax Law for  the Yeart$)  L964

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

i lanet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 4th day of November , LfiIA , she served the within

Notice of Decision (or DeEerminat ion) by (cert i f ied) mai l  upon Lester D. , fanoff ,  Esq.

(representat ive of)  the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:  Les ter  D.  Janof f ,  Esq.
551 Fif th Avenue
New Yorkr New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exctusive ca.re and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further sa.ys that the sa. id addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said htrapper is the last

known address of the (representa.t lve of the) pet i t loner.

Sworn to before me this

AD-1 .30  ( t / 74 )



In  the  Mat te r  o f  the  Pet i t ion

o f

JOSEPH L. LAZAR and DAATTE V. RUSSO

STATE OF NEW YORK
STATE TAX COMMISSION

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency
a Refund of Personal Income
Ta.xes under Art ic le (*1 22
Tax Law for the Year(e! L964

o f

Sta te  o f  New York
County of Albany

i lanet Mack, being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  4 th  day  o f  November  ,1974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon John Spuches, Esq.

(represenEative of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpa. id

wrapper addressed as fol l -ows :  i lohn Spuches, Esq.
30 Rockefel ler Plaza
New York, New York

a.nd by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  excLus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and Ehat the address set forth on said r4traPPer is the Last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

o r

the

AD-1 .30  (L /74 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E 9 I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9,  ROOM 214.A
STATE CAMPUS

ALBANY, N.Y,  l22n

A R E A  C O O E  5 t 8

ilIDr Albany, New York

lol$r fr lt?{

STATE
DEPARTMENT OF

oi NEW YORK
TA)(ATION AND FINANCE

StATE TAX COMMtSgtON
HEARINO U I I IT

E D W A R O  R O O K
sECRETARY TO
coMMr99 t0N

ADDRE.SS YOUR REPLY TO

MR.  WRIGHT 457 '2635

MR. LEISNER 457'2637

MR.  COBURN 457 .2896

F. dtrFfqft &. Irlnf
rmh lOC
rrn |[
Atfieoffir lt torh

hf lFr lll|rt
Please take notice of the DnU C
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that pursuant to
Section (f) trc
proceeding in court to
sion must be commenced
from the date of this

of the Tax Law, any
review an adverse deci-
within | rotbr

not 'Lce.

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to ttre undersigned.
These wil l  be referred to the proper pirty for
repIy .

Enc .

cc :  Pe t i t i one r ,
Law Bureau

s Representat ive

AD- r . .  L2 (817 3)



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S T D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUtLDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N ,Y .122N

A R E A  C O O E  5 I 8

&f,'n*r Albany, New York

Iov$cr {r l.t?a

trut E. €oburn
HEARING OFFICER

Representat ive

STATE

DEPARTMENT OF
OF NEW YORK

TAXATION AND FINANCE
S T A I E  T A X  C O M M I S S I O N

H E A R I I . I C  U N I T

E O V Y A R D  R O O K

SECRETARY TO
coMMrsSroN

ADDRESS YOUR REPLY  TO

MR. WFIGHT 4374655

MR. LEISNER 457.2637

MR. COgURtl  457'2896

l$r Dttrti T, ltmro
9l Etrrrtts gtil.t
Irtdo trrdrr ;rr fark

Ftttr llr. frrltlrr
Please take notice of the DXr|Iflof the Statqr Tax Commissiori encfoiea herewith.

Please take furLher  not ice
Section (E) SgO
proceed,ingi in court to
sion must be commenced
from the date of this

that pursuant to
of the Tax Law, any

,review an adverse deci-
within { nonthr

no t i ce .

Very truly yours,

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any other matter relative
h,ereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

Enc .

cc :  Pe t i t i one r '
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSTON

fn the Matter of

o f

.TOSEPH L. LAZAR and

for Redetermination of
for Refund of Personal
Ar t icLe 22 of  the Tax
L964 .

the Petit ions

DAIITE V. RUSSO

Def ic iency or
Income Tax under

Law for the Year

DECISION

Petit ioners, Joseph L. T,azar and Dante V. Russo, have f i led

petit ions for redetermination of deficiency or for refund of

personal income tax under Art icle 22 of the Tax Law for tJ:e year

L964 .  (F i l e  No .  1 I -15L5-25 I ) .  A  fo rma l  hea r ing  was  he ld  be fo re

Paul B. Coburn, Hearing Off icer, at the off ices of the State Tax

Commission, B0 Centre Street, New York, New York, orr September 20,

1973,  dt  2 :45 P.M.  Pet i t ioner ,  Joseph L.  I -azar ,  appeared by

Lester D. Janoff, Esg. Petit ioner, Dante V. Russo, appeared by

John Spuches, Esq. {Lre fneome Tax Bureau appeared by SauI Heckelman,

Esq . ,  ( James  A .  Sco t t ,  Esq . ,  o f  counse l ) .

ISSUE

Are petit ioners, Joseph L. Lazar

for unpaid New York State withholding

Repair Corporation for the period from

Apr i l  30 ,  1964?

and Dante V.  Russo,  I iab1e

taxes due from ltlain Ship

March 1, L964 through



2

FINDINGS OF FACT

1. Main Ship Repair Corporation fai led to pay over to the

Income Tax Bureau, New York State personal income taxes withheld

from its employees for the months of l t larch and Apri l ,  1964, in

the to ta l  sum of  $11,668.57.  The corporat ion is  present ly  defunct .

2. On December 6, L967, the Income Tax Bureau issued state-

ments of  def ic iency against  pet i t ioners,  Joseph L.  Lazar  and

Dante V. Russo, imposing penalt ies equal to the amount of New York

State withholding taxes due from lt lain Ship Repair Corporation tor

the months of March and April, L964, upon the grounds that they

were persons required to col lect, truthful ly account for and pay

over  sa id taxes and that  they wi l l fu l ly  fa i led to  do so.  In

accord,ance with the aforesaid statements of d.eficiency, i t  issued

noL ices  o f  de f i c i ency  aga ins t  t hem in  the  sum o f  $11 ,668 .57 .

3.  Pet i t ioner ,  Dante V.  Rr :sso,  was pres ident ,  a  d i rector

and a 50% stockholder of ltlain Ship Repair Corporation during the

months of March and Apri l ,  L964. He signed corporate checks and

tax returns, including the employers' monthly return of New York

State personal income tax withheld for Lhe month of March, L964,

which return was f i led without payment. He played an active role

in the management of the affairs of the cortrnration.

4. On Apri l  22, L964, Main Ship Repair Corporation executed

an assignment to the Income Tax Bureau of accounts receivable in

excess of  $60,0O0.00 a l legedly  due f rom the Uni ted States Navy

for repair work performed by the corporation at the naval shipyard



3 -

in Brooklyn, New York. fhe proceeds realized were to be used to

pay the corporation's withholding tax l iabi l i ty. l Ihe Income Tax

Bureau never received any payments on account of said receivables

from the United States Navy, although the Bureau inquired about

payment  in  Apr i l ,  L965.

5. Petit ioner, Joseph L. T-o'zar, resigned as secretary and

a director of Main Ship Repair Corporation on February L9, L964.

He was not  act ive ly  involved in  the business af fa i rs  of  the cor-

porat, ion after that date, alttrough he continued to own 5Q% of the

stock of the corporation. He never attended any stockholders or

directors meetings. He never signed any corporate checks or tax

returns.

CONCLUSTONS OF I,AW

A. Ttrat peit i t ioner, Dante V. Russo, Ers president and as

an active off icer of Main Ship Repair Corporation was a person

required to col lect, truthful ly account for and pay over New York

State withhotding taxes due from said corporation for the months

of March and Apri l ,  L964, in accordance with the meaning and intent

of  sect ion 674 and former sect ion 685(1)  of  the Tax Law.  Tt re fact

that in Apri l ,  L964 the corporation may have assigned receivables

to the Income Tax Bureau when it was unable to meet its withholding

tax obligations and the fact that said Bureau may not have made an

ef for t  to  co l lect  sa id receivables unt i l  Apr i l ,  L965,  does not

re l ieve h im of  h is  l iab i l i ty  under  the aforesaid sect ion.



4 -

B.  Tt rat  s ince pet i t ioner ,  Dante V.  Russo,  wi l l fu l ly  fa i led

to co1lect, truthful ly account for and pay over New York State

withholding taxes due from l{ain Ship Repair Corporation for t}te

months of March and Apri l ,  L964, therefore a penalty equal to

the amount of the unpaid withholding taxes was properly assessed

against him in accordance with the meaning and intent of section

685 (g)  o f  the Tax Law.

C. That petit ioner, Joseph L. Lazar, was not a responsible

of f icer  who wi l l fu1 ly  fa i led to  co l lect ,  t ru thfu l ly  account  for

and pay over New York State withholding taxes due from Main Ship

Repair Corporation for the months of March and Apri l ,  L964, and

therefore, a penalty equal to the amount of unpaid withholding

taxes should not have been assessed against him in accordance

with the meaning and intent of sections 674 and" 685 (g) and former

sect ion 685 (1)  o f  the Tax law.

D. Itrat the petit ion of Dante V. Russo is denied and the

Not ice of  Def ic iency issued against  h im on December 6,  L967,

i s  sus ta ined .

E. Tlrat the petition of Joseph L. Lazar is granted and the

Notice of Deficiency issued against him on December 6, 1967, is

c a n c e l l e d .

DATED; Albany, New York

November 4, 1974

STATE TAX COMMISSION

COMMISSIONER


