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STATE OF NET,I YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f

EMANUEL KOPELL

For a. Redeterminat ion of a Def ic iency or
a Refund of Personal Income
Taxes under Art ic le (s) 22 of the
Tax Law fo r  the  Year (s )  1965

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Martha Funaro ,  being duLy sworn, deposes and says that

she is an empl-oyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 9th day of May , l-9 7t stte served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Hnanuel Kope11

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w l t h l n

proceedinB, by enclosing a true copy thereof in a secureLy sealed postPaid

lrrapper addressed as follows : Mr - Emanuel Kope1l
2 5OO ,fohnson Avenue
Bronx, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says that the said addressee is the (representa.t ive

of) pet i t ioner herel-n and that the address set forth on sald wraPper is the Last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

th  day  o f  M

AD-1 .30  ( t / 74 )
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STATE OF T{EW YORK
STATE TAX CO}INISSIOII

In the l,latter of the Petition
3

of

EMANUEL KOPELL 
:

3
For a Redetermination of a Deflcl.ertcy or
a Refund of Personal Income 3
Taxes under Artiele(s) 22 of the
Tax Law for the (Vear(s) L965 |

State of New York
Gounty of Albany

Martha Funaro I being duly sworn, deposes and says that

she is an snployee o the llepartment of Taxation and Financel ov€r 18 years of

agel and that on the lst day of May , Lq 74, she served the wlthln

l{otice of l}ecision (or Determinatton) by (certtfied) mall upon Enanuel Kopell

(represerrtatlve of) the petitloner in the wlthitt

proceeding, by encloelrg a true copy thereof in a seeurely sealed postpald

nrdPper addressed as follows: Mr. Emanuel Kopell
333 East  66th Street
New York, New York

and by deposltlng sme enclosed in a postpald properly addressed wrapper Ln a

(post office or officlal delnsltory) under the exclusive care and cuctody of

the ltnlted States Post Offlce Departnent withln the State of lfetr York.

Ttrat deponent firr{her says that the sald addressee ie the (representatlve

of) petttl.oner herel.n and that the addrees eet forth on said eraPPer ls the lart

known address of the (repreeentattve of the) petltl.oner.

AFFIDAVIT OF }IAIIIIIC
OF IIOTICE OF DECISION
BY (CERTTFIED) l{AIt

Sworn to before rne thls

fs! day of



STATE OF NEtrt YORK
STATE TAX COM}IISSION

In the l'latter of the Petition

of
EIUANUEL KOPELL

For a Redetermination of a lleflcieRcy or
a Refund of Personal Income :

AFFIDAVIT OF },IAILING
OF ITOTICE OF DECISIOI{
BY (CERTTFTED) l,larr

Taxes under Article(s) zZ
Tax Law foi the (vear(s) 1965

of the

State of l{en York
County of Albany

Martha Funaro , belrg duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Financer ov€r 18 years of

agel and that on the lst day of May , LcnL , she served the withln

lfotice of Decision (or Determination) by (certtfied) mall tipon Morris Pinsley,

Esq . (representatlve of) the Petitloner in the within

proeeedingl by encloalng a true copy thereof in a seeurely sealed postpald

rrrdpper addressed as follows: Morris Pinsley, Esq,
200 West  57th Street
New York, New York 10019

and by deposttlng sme errclosed Ln a postpald properly addressed wrapper ln a

(post office or official delnsltory) under the exclustve care and custody of

the ttntted States Post Office Delurtnent withln the State of Ns York.

Ttrat deponent further says that the sald addressee ie the (representatlve

of) petttloner hereLn and that the address eet forth on said wraPPer ls the laet

known addrees of the (representatlve of the) petltioner.

Sworn to before ne thls

Itt day of May , L974.



DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOIi 2l4A

STATE CAMPUS
ALBANY, N. Y. l2Z7

AREA COOE 5I8

4 5 7 - 2 6 5 5 , 6 , 7

tl^tl TAr coMlttlrtox

||tAitxS uxtT

EOTARO NOOK

sECttTAtY to
coMMtg9tox

ADDiIlt Youi itPLV tO

STATE TAX CONIMISSION

SSffi ,.e*r*RER,9P.gf,iR"
A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

gltllDr Albany, New York

Iry lr lt?{

lils. hrnurl fnDrfl
Stt lrrt 66tE ttre.t
fo, ftrh t fro 'fost

hir lu. non i-1;
Please take notice of the p|lttlff of
the State Tax Commission enclosed herewith,

Please take further notice that pursuant to fd,tOn 69O Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within { pAthf
the date of this notice.

cc Petitioner's Representative
Law Bureau

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
irtg hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

ruND qcvl/ -
rf3.tr o. trlfDt

HEARING OFFICER

AD-L.|2 (7 /7O)



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petit ion

o f

EMANUEL KOPELL

for a Redetermination of a Deficiency or
for Refund of Personal Income Taxes under
Article 22 of the Tax Law for the Year
196s .

DECISION

Emanuel Kope1l, f i led a petit ion under section 689 of the

Tax Law for the redetermination of deficiency issued under date

of November 25, 1968, in personal income taxes under Art icle 22

of the Tax Law for the vear 1965.

A hearing was held on March '7, L972, dt the off ices of the

State Tax Commiss ion,  B0 Centre Street ,  New York Ci ty ,  before

Nigel c. Wright, Hearing Off icer. The petit ioner was represented

by Morris Pinsley, Esq. The Income Tax Bureau was represented by

St lu l  Heckelman,  Esq. ,  appear ing by Francis  X.  Boylan,  Esq.  ,  o f

Counsel. The record of said hearing has been duly examined and

considered.

ISSUE

The issue in this case is whether petit ioner is a responsible

off icer of a corporation who wil l ful ly faited to pay over withholding

taxes .

FIIIDINGS OF FACT

1.  Pet i t , ioner  res ides in  Riverdale,

was the owner and operator of a clothing

New York City. Petitioner

store,  "Lynnt  s t t  Store,  on



2 -

14th Street, New York Citv. I Ie worked fuIl  t ime at the store.

2.  One of  pet i t ioner 's  f r iends,  d  Mr.  Less ing€E,  in t roduced

him to August Fir ino, who had been in an automobile business,

which had been ass igned for  the benef i t  o f  credi tors .  This

business was Downtown Auto Sales & Serv ice,  Inc- ,  o f  74 Avenue

of the Americas near Canal Street. Around apri l  of L964, the

three reached an agreement and petit ioner and Lessinger each

purchased for  $10,000 one- th i rd  of  the s tock of  the corporat ion

hoping to  g ive T i r ino a new star t  and,  o f  course,  make prof i ts .

Mr. Lessinger was named president and petit ioner was named

secretary-treasurer. PetiLioner was empowered to sign checks

on the corporate bank account and would do so when requested by

Mr.  T i r ino.  This  bus iness was operated as a serv ice s tat ion and

later got into car leasing. They employed mechanics.

3. The corporation showed a profi t  during its f irst month,

but Lhereafter showed losses. By Apri l  of 1965, petit ioner had

been warned by the corporation's accountant that there could be

embezzelment of corporate funds. In any event, petit ioner wanted

i ts  se l l  out .  He took no act ion to  res ign h is  of f ice.  He at tempted

to sell  his stock to Tir ino, but the negotiat ions feII through.

At about this t ime, petit ioner signed a withholding statement

at the request of the accountant and assumed the amounts shown

thereon would be paid. However, these are part of the sums which

have not been paid. AIso, about this t ime, the corporation

apparently changed its bank account and petit ioner no longer could

sign checks. The corporation fai led. Ttre creditors took al l  of
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the assets. The petit ioner received nothing for his investment.

4.  The def ic iency is  in  the amount  of  $338.60 being a

penalty under section 685 (g) of the Tax Law for fai lure as a

responsible off icer of Downtown Auto Sales & Service Center, Inc.

to withhold taxes in that amount during the period Apri l  l ,  1965

through September 30, 1965,

CONCLUSIONS OF I,AW

Petit ioner has not sustained the burden of proof that he

should be free of this penalty tax. f tre responsibi l i t ies of a

corporate off icer are serious and mere inaction on the part of

such of f icer  or  the pass ive delegat ion of  responsib i l i t ies to

other off icers wil l  not rel ieve him of his own responsibi l i ty.

The fact that in this case, the petit ioner did not even protect

his own investment is no reason to excuse him from responsibi l i ty

for withholding trust funds.

DECISION

The petit ion is denied and the deficiency is aff irmed

together with such interest, i f  a.nfr as may be due under the

fax Law.

DATED: A1bany, New York
May I ,  L974

STATE Tru( COMMISSION

COMMISS IONER


