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sqATE OE NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ESTATE OF ETHEL USHER HII,LYER

LYDIA S. GEORGE, EXECUTRIX

For a Redeterminat ion of  a Def ic iency

a Refund of Personal Income
Taxes under  Ar t i c le  (s )  22
Tax Law fo r  the  Year (s )  L97 l

o f

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an empl-oyee of the Depa.rtment of Taxation and Financer over 18 years of

age, and that on the l l th daY of July ,  Lg'74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Estate of Ethel Usher

Hi l lyer,  Lydia S. George(rePresentat ive of)  the pet l t ioner in the within

Executr ix
proceedinB, by enclosing a true copy thereof in a. securety sealed postpaid

wrapper  addressed as  fo l lows:  Mrs .  Lyd ia  S .  George
R . D .  # 2
l{echanicvi l le,  New York 12118

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd tha.t  the address set forth on said l t raPPer is the last

known address of the (representat ive of the) Pet i t ioner.

Sworn to before me this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

the

AD-  1 .  30  (L /74)



STA,TE OE, NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

ESTATE OF ETTTEL USHER HILLYER
LYDIA S. GEORGE, E)(ECUTRIX

For a Redetermina.t ion of a Def ic iency
a Refund of Personal Income

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

theTaxes  under  Ar t i c le  (s )  22
Tax Law fo r  the  Year (s )  L97L

o f

State of  New York
County of  Albany

Martha Funaro ,  being duly sworn,  deposes and says that

she is an employee of the Depa.rtment of Taxation and Financer over 18 years of

age,  and that  on the l l thday of July ,  L974, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Doyle and

Picket t ,  Esqs. (representat ive of)  the pet i t ioner in the within

proceedinB, bJ enelosing a true copy thereof in a. secureLy seaLed postpaid

wrapper addressed as fol lows: Doyle and Pickett ,  Esqs.
42 North Main Street
I" lechanicvi l le,  New York 12118

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive care and custody of

rhe United Srates Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representa.t ive

of) pet i t ioner herein a,nd that the address set forth on said r f , raPPer is the last

known address of the (representat ive of the) pet l t ioner '

Sworn to before me this

AD-1 .30  ( r / 74 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAHTION ANP FINANCE

BU|LD|NG 9,  ROOM 214-A
STATE CAMPUS

ALBANY, N.Y.  l22n

A R E A  C O O E  5 t 8

htfilr Albany, New York

S T A Y E  T A X  C O M M I S S I O N

HEAR| l t6  U l { tT .

E D W A R O  R O O K

SECRETARY TO
coMM I  ss t  oN

A O D R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 ' 2 6 5 5

MR.  LEtSNER 457-2657

M R .  C O A U R N  4 5 7 . 2 8 9 6

&tlff 11, 1t?{

IEt, l4dlr f. Aolta
l.s. ilt
Itrfirnl,ovlllrr rr frtrt lltllt

Srrr ltr* *outrl

Please take notice of the mff!il
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
section (s) lf0 of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within * Fftlf
from the date of this notice.

fnV inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any other matter relative
hereto may be addressed to ttre undersigned.
Ihese wil l  be referred to the proper pirty for
rep1y.

Very truly yours,

Enc .

ec :  Pe t i t i one r '
Law Bureau

&. nilrrt lrlEr
HEARING OFFICER

Representative

AD-1.  L2 (8/73)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ESTATE OF ETHEL USHER HILLYER
LYDTA S. GEORGE, EXECUTRIX

for  a Redeterminat ion of  Def ic iency or
for Refund of Personal Income Tax under
ArtLcLe 22 of the Tax Law for the Year
I97L .

DECISTON

Pet i t ioner ,  Estate of  Ethel  Usher  Hi l tyer ,  Lydia S.  George,

Executr ix ,  has f i led a pet i t ion for  redeterminat ion of  def ic iency

or for refund of personal income tax under Art icle 22 of the Tax

Law for  the year  I97L.  (F i le  No.  F 2043.)  A ca lendar  ca l l  was

scheduled at  the of f ices of  the State Tax Commiss ion,  Bui ld ing #9,

State Campus,  Albany,  New York,  for  November 19,  1973,  dt  11:30 A.M.

On October  31,  L973,  pet i t ioner ,  Estate of  Ethel  Usher  Hi l lyer ,

Lydia S.  George,  Executr ix ,  executed a wr i t ten waiver  of  formal

hearing and requested that the State Tax Commission decide the

case upon the ent i re  record conta ined in  the f i le .  The State

Tax Commission renders the fol lowing decision after due considera-

t i on  o f  sa id  reco rd .

TSSUE

Whether  pet i t ioner 's ,  Estate of  Ethe1 Usher  Hi l lyer ,  Lydia S.

George,  Executr ix ,  sa le of  s tock to  pay Federa l  estate tax was

a nontaxabl -e d is t r ibut ion under  sect ion 303A of  the In ternal

Revenue Code?
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FIIIDINGS OF FACT

1.  Pe t i t i one r ,  Es ta te  o f  E the l  Usher  H i l l ye r ,  Lyd ia  S .

George,  Executr ix ,  f i led both a Federa l  estate tax return and

a New York State income tax f iduciary return for the year L97L.

2 .  Pe t i t i one r ,  Es ta te  o f  E the l  Usher  H i l l ye r ,  Lyd ia  S .

George,  Executr ix ,  pa id Federa l  estate tax on May I ,  1972,  in

the amount  of  $540,923.87 and New York State estate tax on

November  6 ,  L972 ,  i n  t he  amoun t  o f  $124 ,337 .20 .  I n  o rde r  t o

pay sa id Federa l  tax,  pet i t ioner  was forced to  se l l  2 ,465 shares

of  In ternat ional  E lus iness Machines s tock on November 29,  L97L.

3 .  On  Apr i l  L7 ,  L972 ,  pe t i t i one r ,  Es ta te  o f  E the l  Usher

Hi11yer, Lydia S. George, Executrix, f i led an amended New York

State income tax f iduc iary  return and paid an addi t ional  tax

of  $3,193.72.  On May J-7,  1972,  pet i t ioner  f i led a second amended

re tu rn  c la im ing  a  $33 ,098 .01  deduc t i b le  d i s t r i bu t i on  on  sa id

return pursuant to section 303A of the Internal Revenue Code,

thus resul t ing in  no income tax due for  the year  L97L.

4.  On January 18,  1973,  the Income Tax Bureau d isa l lowed

pet i t ioner 's  c la im in  fu I l  on the grounds that  sect ion 3034 of

the fn ternal  Revenue Code appl ies to  a d is t r ibut ion of  proper ty

by a corporation in redemption of stock of the corporation and

that  s ince th is  was a sa le of  s tock on the open market ,  sect ion 303A

did not  apply .

CONCLUSTONS OF LAW

A.  Tha t  pe t i t i one r ' s ,  Es ta te  o f  E the l  Usher  H i l l ye r ,  Lyd ia  S .

George, Executrix, sal-e of stock on the open market to pay Federal-

estate tax d id not  qual i fy  as a nontaxable d is t r ibut ion under
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sect ion 3034 of  the In ternal  Revenue Code.

B.  That  the pet i t ion of  Estate of  Ethel  Usher  Hi l lyer ,

Lydia S.  George,  Executr ix ,  is  in  a l l  respects  denied and the

Not ice of  Disa l lowance issued January 18,  L973 is  susta ined.

DATED: Albany, New York

July 11, L974

STATE TAX COMMISSION

COMMTSSTONER

SSIONER

COMMISSIONER


