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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

H. RANDELL ATHERTON and
LILYEN ATIIERTON

For  a  Redeterminat ion  o f  a  Def ic iency
a Refund of PerSonal Income

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

theTaxes under  Ar t i c le  (s )  22
Tax Law fo r  the  Year  (s )  L969.

o f

,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age,  and tha t  on  the  3rd  day  o f  Apr i l  '  L974,  she served the  w i th in

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon H. RANDELL ATHERTON and

LILYEN ATHERTON (representat ive of)  the pet i t ioner in the within

proceeding,  by enclos ing a Erue copy thereof  in  a.  securely  sealed postpaid

wrapper  addressed as  fo l lows: Mr .  &  Mrs .  H .  Rande l l  A the r ton

6I  Laguni ta
Laguni ta  Beach,  Cal i forn ia 9265L

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia . l -  deposi tory)  under the exclus ive care and custody of

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York '

That  deponent  fur ther  says tha. t  Ehe said addressee is  the ( representat ive

of)  pet i t ioner  here in a.nd that  the address set  for th on said wrapper is  the last

knornrn address of  the ( representat ive of  the)  pet i t ioner .

S ta te  o f  New York
Coun ty  o f  A lbany

MARTHA FUNARO

Sworn before

o frd

me

Ar

t o

d a y

th is

AD- 1.  30 (L/7 4)

1 ,  1974



STATE OF NEW YORK
STATE TAX COMI"IISSION

In the Matter of the Pet i t ion

o f

H. RANDELL ATHERTON ANd
LILYEN ATHERTON

For  a .  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income
Taxes under  Ar t i c le  (s )  22  o f  the
Tax Law for the Year (s) L969 .

Sta te  o f  New York
Coun ty  o f  A lbany

MARTHA FUNARO

d

AFFIDAVIT OF I"IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

, being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 3rd day of Apri l  '  L9 74 she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon MARK sAl 'zMAN' c 'P 'A

(representat ive of)  Lhe pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid
M a r k  S a l z m a n ,  C - P - A -

wrapper  addressed as  fo l lows: c/o Gassman & Gassman
11  Wes t  42nd  S t ree t
New York, New York 10035

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l -  deposi tory)  under the excLusive ca.re and custody of

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said a.ddressee is  the ( representat ive

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPPer  i s  t he  l as t

known address of  the ( representat ive of  the)  pet i t ioner .

Sworn before me th is

o f  A P r i l

t o

d a y

A D -  1 .  3 0  ( L / 7  4 )

,  L9  74



STATEOF NEW YORK

STATE TAX COMMISSION
l -4ef1g__4. procaccino
lltiXXhXl(XXX)fXN,f i- pRE s :oErr

A .  E R U C E  M A N L E Y

M I L T O N  K O E R N € R

any

must be cornmenced within

Enc .

cc :  Pe t i t i one r ,
Law Bureau

HEARING OFFTCER

s Representat ive

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOT 2I4A

STATE CATPUS
ALEANY, N. Y. t2226

AREA CODE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

nf,ltDr Aibany, New york
lprl.l- t, 1974

llr. I llm. Bn landrlt ltlrorton
6l lrgunltr
lrgrualtr tersfu fillfornl,r 9165l

Scrr llr. & Mfl. lthtrtonr

please take notice of the Dtqlgt(ilf
of the State Tax Commission enclosed herewith.

|::ff:"t3}" f,g5trrer notice that pursuant to
of the Tax Law, any

proceeding in court to review an adverse deci-
sion must be r:ommenr^arl r^ri+.hin { aOnthl
f rom the date of  th is  not ice.

{nV inquir ies coneerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto T?y be addressed t; the undersigned.
These wil l  be referred to the proper pirty for
rep Iy .

)tv Srjlrs,
,//

/,/1a-
Ooliurn

g f A l f  l A r  c o M M t s g t o x

x tA r t xo  ux tT

E D W A R D  R O O K

3ECNETARY TO
coMM ts3 to i l

AOoi€sS YOUi iEPLY tO



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

H. RAIIDELL ATHERTON ANd
LILYEN ATHERTON

for  Redeterminat ion of  Def ic iency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the  Year  L969 .

DECISION

Pet i t ioners,  H.  Randel l  Ather ton and L i lyen Ather ton,  have

f i led a pet i t ion for  redeterminat ion of  def ic iency or  for  re fund

of personal income tax under Art icle 22 of the Tax Law for the

year  Lg6g .  ( f i l e  no .  9 -33146540) .  A  fo rma l  hea r ing  was  he ld

before PauI  B.  Coburn,  Hear ing of f icer ,  aL the of f ices of  the

State Tax Commission, B0 Centre Street, New York, New Yorkr oII

January  17 ,  L974r  d t  3 :4O P .M.  Pe t i t i one rs  appeared  by  Mark

Salzman,  C.P.A-  The Income Tax Bureau appeared by Saul  Heckelman,

Esq . ,  Go lomon  S ies ,  Esg . ,  o f  counse t ) .

ISSUE

What por t ion of  the sa lary  income received by pet i t ioner ,

H.  Randel l  Ather ton,  f rom Pr i tchard Wood Associates,  Inc. ,  dur ing

the year L969, was al locable to New York State?

FINDINGS OF FACT

I.  Pet i t ioners,  H.  Randel l  Ather ton and L i lyen Ather ton,

f i led a New York State income tax nonresident return for the year
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L969 .  They  a l l oca ted  sa la ry  i ncome in  the  sum o f  $43 ,000 .08

received by petit . ioner, H. Randell Atherton, from Pritchard Wood

Associates,  Inc. ,  based upon the number of  days he a l leged to

have worked within and wiLhout New York State during said year.

They claimed that he worked a total of 240 days during said year

of which 163 days were worked in New York State. They demanded

a  re fund  o f  $1 ,892 ,00 .

2.  On June 26,  L972,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioners,  H.  Randel l  Ather ton

and Li lyen Atherton, imposing addit ional personal tax for the

year L969 in the sum of $80f.40 upon the grounds that he worked

a tota l  o f  245 days dur ing sa id year  of  which 2O5 days were

considered worked in New York State. fn accordance with the

aforesaid Statement  of  Audi t  Changes,  i t  issued a Not ice of  Def i -

c iency  i n  t he  sum o f  $9O7.O2 .

3.  Pet i t ioners,  H.  Rand,e l l  Ather ton and L i lyen Ather ton,

were res idents of  the State of  Connect icut  dur ing the year  L969.

Tltrey resided in a home located at Canoe HilI  Road, New Canaanr

Connect icut .

4-  Dur ing the year  L969,  Pr i tchard wood Associates,  rnc"

was a marketing consultant company with off ices located aL 1345

Avenue of the Americas in New York citv. Petit ioner, H- Randell

AtherLon, was employed by said company as a marketing manager. His

dut ies consis ted of  so l ic i t ing and overseeing accounts,  conduct ing

f ie ld  research,  enter ta in ing c l ients  and genera l ly  mainta in ing
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communication with and overseeing cl ients interesLs. A great

deal of his work was concentrated on accounts with business

interests  in  Connect icut .  A large por t ion of  h is  t ime dur ing

said year was spent working on a market, ing program for the Coca

Cola Company in connection with a frozen concentrated coffee it

wanted Lo market.

5 .  Dur ing the year  L969,  pet i t iorer ,  H.  Randel l  Ather ton,

maintained a room in his home as an off ice. I t  was equipped with

a te lephone,  a ca lcu lator ,  f i les ,  boOks,  re ference records and

trade publ icat ions.  He a lso mainta ined a commerc ia l  s ty le  k i tchen

in h is  home which he used in  connect ion wi th  h is  market ing act iv i t ies.

He found these faci l i t ies at home to be a more convenient location

than the New york Citv off ice to do work requir ing close concen-

t rat ion s ince he was not  d is turbed by meet ings and te lephones.  I t

was a lso c loser  in  prox imi ty  to  many of  the c l ients-

6.  Pet i t ioner ,  H.  Randel l  Ather ton,  dur ing the year  L969'

worked a total of 245 days of which 38 days were weekdays worked

at his home in Connecticut and of which 40 days were worked outside

of  New york,  but  not  a t  h is  home.  F ive of  sa id 40 days were e i ther

Saturdays or Sundays.

CONCLUSIONS OF LAW

A. That the 38 davs worked at home in Connecticut during

the year  Lg69 by pet i t ioner ,  H.  Randel l  Ather ton '  were worked

there by reason of his necessity and convenience and not for the

necessi ty  of  h is  employer  and therefore,  for  purposes of  a l locat ion
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of salary income, said days must be held to be days worked within

New York State in accordance with the meaning and intent of

sec t i on  632 (e )  o f  t he  Tax  Law and  20  NYCRR 131 .16 .

B. That the 4O days worked outside of New York State and

not at home in Connecticut during the year L969 by petit ioner,

H.  Randel l  Ather ton,  for  purposes of  a l locat ion of  sa lary  income

may be al located as days worked outside of New York State in

accordance wi th  the meaninq and in tent  o f  sect ion 632 (c)  o f  the

Tax Law and 20 NYCRR 131. f6.

C.  That ,  therefore,  for  purposes of  a l locat ion of  sa lary

income for  the year  1969,  pet i t ioner ,  H.  Randel l  Ather ton,  worked

a tota l  o f  245 days of  which 205 days are considered to  be days

worked in New York State in accordance with the meaning and intent

o f  sec t i on  632 (c )  o f  t he  Tax  Law and  20  NYCRR 131 .16 .

D.  That  the pet i t ion of  H.  Randel l  Ather ton and L i lyen

Ather ton is  denied and the Not ice of  Def ic iency,  issued June 26,

I 972 ,  i s  sus ta i ned .

DATED: Albany, New York
Ap r i l  3 ,  L974

STATE TA)( COMMISSION

COMMISSIONER

STONER

COMMISSIONER


