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STATE OF ilEId YORX
STATE TAX COIOIISSION

In thc l,latter of the Petltlon 
.

of

FRANK B. WEBER AIVD ALICE H- WEBER:

:
For a Redctenftution of a lleflciency or
a Refund of Personal Income & Unincqrporated
laxee under Arttcle(s)zZ and 23 of thc
Tax law for the (Year(s)1965 and 1967:

ArFIDAYIT OF t'lAllile
OF trOrICE OT DECI3IOT
BY (CERTTTTED) HrIr,

Business

State of l{w York
County of Albany

MARTHA FI]NARO , belng duJ.y aworn, depoaes and reyr that

she ls an empLoyee of the llepartnent of laxatlon and Fl.nanccr o'vcr 18 years of

age; and that on the 15th day of ,.Tanuary , L973 I shc rervcd thc rlthln

llotlce of llecisl.on (or Deternl.natlon) by (ccrtlfied) nail upon FRANK B. WEBER AIilD

ALICE H. WEBER (regreeentatlve of) the'petltloner tn thc wlthln

proceedl.ngl by encloclng a true copy thcreof Ln a ceeurely sealed poatpald

wrapper addrcssed as follorrs: Frank B. and A1ice H. Weber
LL2 CYPress Drive
Woodbury, New York LL797

and by dcporttlng sane enclosed Ln a postpald pnoperly addreescd rreppcr ln a

(post offlce or offlcial depsltory) under the exclusivc care and curtedy of

the llnlted States Poet Offlce Depar"tncnt withln the $tate of lfcr lork.

Ttrat deponent frrther eays that the sald addresoee la thc (repreeentativc

of) pctttloner herel.n and that the addrege e€t forth on aai.d rrapper le the lart

knonn address of the (repneeentatl.vc of thc) pctltloner.

,L973

Srorn to before ne thls



STATE OF }IEW YORK
STATE TAX CO}OIISSIOil

In thc Hatter of the Petitlon
a

of
a

FRANK B. WEBER AIID ALTCE H. WEBER

3
For a Redctenlnatlon of a lleflcLency or
a Refnnd ofPersonal fncome & Unincorporated
laxes under Arttele(s)22 and 23 of thc
Tax law for the (Vear(s) 1965 and L9672

ttrapper addreseeal as follors:

APPIIIAVIT OF l.|AII,ilC
oF totlcE or DEcIgIor
Etr (cERTrrrED) ilrr,

Elusiness

State of llep York
County of A1bary

MARTHA FUNARO , belng duly ewornl depoaes and oayr that

she Ls an empLoyee of the llepartnent of Taxatlon and Flnanccl ovcr 18 years of

agel and that on the l5th day of ,January , L9 73 r she rervcd thc wlthh

lfo'tlce of Ilecieton (or Determinatton) by (ecrtlfted) nall upon cHARLES iI.

MC PEAK (regrresentatl.ve of) the petl.tloner tn thc rlthln

proceedlngl by encloelng a true copy thereof Ln a seerrrely sealed portpald

Charles iI. McPeak
158 Main Street
Port Washington, New York 11050

and by depoelttng eme enclosed Ln a postpnl.d properly addreegcd rrapper ln a

(post offlce or offlclal delnsitory) under the excluglvc care and euetody of

the llnlted Stateg Pogt Offlce Departncnt wlthln the gtate of lfcr York.

Ttrat deponent further eaye that the sald addresoee io the (repreoeutatlvc

of) petttJ.oner herel,n and that the addreee aet forth on caLd rrepp€r fu the lert

knornr addrege of the (re;rneeentatf,vc of thc) petltl.orner.

Swora to before ne thls

lSthday of ,fanuary , 1973.



STAT E TAX Cotvtt\4tsstoN

N O R M A N  F ,  G A L L M A N ,  ^ C T I t . I G  P R E S T O E I { T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

BUtLD|NG g, ROOtt 2t4A
STATE CAXH',8

AUAI{Y. it. Y. t2it6
AREA COOE 518
4 5 7 - 2 6 5 5 , 6 , 7

t tAt t  t^r  coMMtsrrox

f iEAttxc u{ tT

EOUARD ROOK

ttc iEt^tY TO
c0Mut3! toN

ADDII33 VOUI iEPLY TO

Section (s) ftO r! i l  ?tt
proceeding in court to
sion must be commenced
from the date of this

SlfiFr Albany, New york

ilrunlf ltr !,r?t

ftrrt l. rld tllcr l. ffbrr
ll3 61lprur Drlvr
roodhq;r lx tlrlt tl?9?

D.tr llr. tS Itrr. fhbcrf
Please take notice of the gptt$:
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
of the Tax Law, any

review an adverse deci-
within 4 rmtlrr

no t i ce .

S :c .

ee :  Pe t i t i one r ' s
Law Bureau

Representative

{nV inquiries concerning the computation of taxdue or refund allowed ii accordance with thisdecision or eoneerning any other matter relativehereto T?y ue address6d 6 the unae"=ig""a.
These wil l  be referred to the prop"i-pi i ty ro,repIy .

OFFICER



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Petit ions

o f

FRANK B. WEBER A}TD ALICE H. WEBER

for RedeLermination of Deficiency or for
Refund of Personal Income and Unincorpor-
ated Business Taxes under  Ar t ic les 22 and
23 of the Tax Law for the Years 1965 and
L967 .

DECISION

l

Petit ioners, Frank B. Weber and Alice H. Weber, have f i led

petit ions for redetermination of deficiency or for refund of

personal income and unincorporated. business taxes under Art icles

22 and 23 of  the Tax Law for  the years 1965 and L967.  (F i Ie  No.

72015093) .  A formal  hear ing was scheduled before Paul  B.  Coburn,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street, New York, New York, for August L9, L97L, at

9 :15  A .M.  On  Augus t  9 ,  L97L ,  pe t i t i one rs '  rep resen ta t i ve ,  Char les  J .

McPeak,  Esq. ,  adv ised the State Tax Commiss ion,  in  wr i t ing,  that

the petit ioners waived a formal hearing and requested that the State

Tax Commission decide the case upon the entire record contained in

the f i le. Ttre State Tax Commission renders the fol lowing decision

af ter  due considerat ion of  sa id record.

ISSUES

I .  Did the interest on the condemnation award received by

petit ioners, Frank B. Weber and Alice H. Weber, from the State of

New York during the years 1965 and L967 constitute income derived

from an unincorporated business?

II. Were the expenses of l i t igation incurred by petit ioners,

Frank B. Weber and Alice H. Weber, during the years 1965 and L967

in connection with a condemnation award deductible as ordinary and

necessary bus iness expenses?

7
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I I I .  D id the $10,000.00 expended by pet i t ioners,  Frank B.  Weber

and Alice H. Weber, in 1960, in acquir ing replacement property,

quali fy in L967 for the nonrecognit ion exemption under section 1033 (a)

of the Internal Revenue Code?

FTNDTNGS OF FACT

1. Petit ioners, Frank B. Weber and Alice H. Weber, f i led New

York State income tax resident returns for the years 1965 and L967.

Petit ioner, Frank B. Weber, f i led New York State unincorporated

business tax returns for  sa id years.

2. On March 1-6, I97O, the Income Tax Bureau issued a Statement

of Audit C.tranges against petit ioners, Frank B. Weber and Alice H.

Weber, imposing addit ional personal income tax for the years 1965,

L966 and L967 in  the sum of  $2,322.05 p lus in terest ,  and accord ingly

issued a Not ice of  Def ic iency in  the sum of  $2,732.48-  On the same

date the Income Tax Bureau issued a Statement of Audit Ctranges against

petit ioner, Frank B. Weber, imposing addit ional unincorporated busi-

ness tax for  the years 1965 and 1967 in  the sum of  S1,119.98 p lus

interest, and accordingly issued a Notice of Deficiency in the sum

of  $L,294.92.  A l l  o f  the adjustments conta ined in  the Statements

of Audit Clranges were conceded by the petit ioners, with the exception

of those items heretofore set forth in the Statement of Issues.

3.  Between 1950 and 1955,  pet i t ioners,  Frank B.  Weber and

Alice H. Weber, acquired by purchase a parcel of real property,

measuring approximately L2-23 acres, located on Jericho furnpike,

Syosset (unincorporated area), Town of Oyster Bay, County of Nassau

and St,ate of New York, at the future intersection of Jericho Turn-

pike and the proposed Wantagh-Oyster Bay Expressway. Petit ioner,

Frank B.  Weber,  is  a  gol f  profess ional .  S ince the proper ty  was

acqui red,  he has used i t  exc lus ive ly  for  bus iness purposes,  whereon

he operates a gol f  dr iv ing range,  a min iature gol f  course,  g ives

go l f  l essons  and  se l l s  go l f  c l ubs ,  go l f  ba l l s  and  go l f i ng  accesso r ies .
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4. In about 1959, the State of New York, fot the purpose of

widening ,fericho turnpike and constructing the highway interchange

between Jericho Turnpike and the Want,agh-Oyster Bay Expressway,

acquired a port ion of petit ioners, Frank B. Weber and Alice H.

Weber 's  proper ty  (approx imate ly  2.LO acres)  by condemnat ion.  In

1960,  a par t ia l  award of  $60,000.00 for  the tak ing was made by the

State to them. No agreement as to the total award was reached, and

thereafter l i t igation was commenced in the Court of Claims.

5. Late in L964, the Court of Claims rendered a decision

awarding petit ioners, Frank B. Weber and Alice H. Weber, the sum

of  $163 ,750 .00 ,  i nc lud ing  consequen t ia l  damaqes  o f  $22 ,000 .00 .

Both sides appealed the decision of the Court of Claims to the

Appellate Division of the Supreme Court. Tkre State, in 1965, made

a fur ther  par t ia l  award to  them in the amount  of  $66,503.01,  o f

wh ich  $33 ,000 .00  was  d i rec t  damages  fo r  t he  tak ing ,  $22 ,000 .00

was consequent ia l  damages to  the reta ined por t ion,  and $I1,503.01

was interest. While the appeals were pending, they and the State

arrived at a sett lement upon which judgment was rendered on

December L9,  L966,  in  favor  of  pet i t ioners for  the sum of  $L47,600.00,

p lus in terest .  Accord ingly ,  the State,  in  L967,  pa id to  them a

f i na l  award  i n  t he  amoun t  o f  935 ,350 .00 ,  p lus  i n te res t  o f  910 ,013 .15 .

6. In 1960, within one year after the taking by the State,

petit ioners, Frank B. Weber and Atice H. Weber, acquired by purchase

a parcel of land approximately 2.62 acres immediately adjacent to

their retained property, and which said newly acquired land was

intended as a replacement for land taken by the State and was and

is  used by pet i t ioner ,  Frank B.  Weber,  in  h is  bus iness.  TLre consider-

at ion for  the replacement  proper ty  was $10,000.00.

7.  Legal  fees,  appra isa l  fees and d isbursements incurred dur ing

the course of  l i t igat ion in  the Cour t  o f  Cla ims tota led $21,537.L3,
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of  which $18,33T.82 was paid in  1965 out  o f  t t re  par t ia l  award

received that  year ,  and $3,205.13 was paid in  L967 out  o f  the

part ial award received that year.

CONCLUSIONS OF I,AW

A. f lrat the interest palzments received by petit ioners,

Frank B. Weber and Alice H. Weber, from the State of New York on

the condemnation award of their business property total ing

$1 I , 503 .01  i n  t he  yea r  1965  and  $10 ,013 .15  i n  t he  yea r  L967 ,

constituted unincorporated business gross income for said years

in accordance with the meaning and intent of section 705 (a) of

the Tax Law.

B. That the amounts paid or incurred for legal and appraisal

fees and disbursements during the years 1965 and L967 by petit ioners,

Frank B. Weber and Alice H. Weber, in prosecuting their claim for

compensat,ion for property condemned by the State of New York $rere

capital i tems and hence were not deductible as ordinary and necessary

business expenses. Mertens, Law of Federal Income Taxation (VoI. 4A,

s2s.5e) .

C. l lhat  the $10,000.00 expended by pet i t ioners,  Frank B.  Weber

and Alice H. Weber, in 1960 in acquir ing replacement property did

not quali fy for the nonrecognit ion exemption under section 1033 (a)

of the Internal Revenue Code for the year L967 since the basis of

the proper ty ,  which was $28,000.00,  exceeded the cost  o f  the replace-

ment  proper ty  which was $10,000.00.  Tkre resul t  is  not  changed by

virtue of the fact that a port ion of the condemnation award may

have constituted severance or consequential damages.

D. That the petit ions of Frank B. Weber and Alice H. Weber are

denied and the not ices of  def ic iency issued March 16,  L97O, are

susta ined.

DATED: Albany, New York
January  15 ,  L973

STATE TAX COMMISSION


