
STA1E OP XEI{ YORK
STATE TAX CO}I}IISSION

In thc l{atter of the Petltlon

of

HERBERT iI. ROY & MADELW ROY ATFIDAYII OT IAILIXE
OF TOTICE OT DECI|3IOX
BY (cERtrrrDD) HrIr,:

For a Redcternlnation of a l}effclency or
a Reftrnd of Personal fncome z
laxee under Ar*fele(s) 2Z of the
Tax law for the (Year(e) L969 :

State of lfen York
County of Albeny

Martha Funaro r belng duly ewornl depoees and reyr that

she ls an enpLoyee of the Department of Taxatlon and Fl.nanccr ova 18 yeats of

agep and that on the l6th day of January , L9 73, she cervcd tbc wlthtl

Notlce of Decisl.on (or Determl.natton) by (ccrtlffed) nall upon Herbert ,r. &

Madelyn Roy (regrreeentatlve of) the petltloner tn thc rlthln

proceedlngl by encloaing a true copy thereof Ln a seeurely seaLed poetpatd

rrrapper addrcseed as follons: Herbert iI. & Madelyn Roy

3;"";33i*3]t"rrifornia e4s60
and by dcpoettlng eme enclosed Ln a poatpald properly addresscd rrapper ln a

(post offl.ce c offtclal depsltory) under the exclusivc care and euttedy of

the llntted States Poet Office Degurtacnt wtthtn the State of lfcr York.

Ttrat deponent frrther Baye that the cald addressee le the (repreecutatlvc

of) petttloner hereln and that the addrcss eet forth on eald rrappc 1r the laet

known addrese of the (rc;nreeentatlvc of thc) lntitl.oner.

, L973.

Srorn to before ne tbls



brern oF rrr{ yoRK
STATE TAX COltltrSSIOn

In thc Matter of the Petltion

of

HERBERT J. ROY & }4ADEL:T\I ROY

3
For a Redctenftution of a lleflclency or
a Refirnd of Personal Income 3

ATFIDAVII OF TIAIIIXC
OF TOTICE OT DECISIOT
BY (CER?rrrED) HrIr,

taxes under Arttcle(s) 22
Tax law for the (Vear(s) L969

of the

State of llew York
County of Albany

Martha Funaro , belng duly owornl depoaes and reyr that

she la an employee of the llepartnent of Taxatlon and Firuuecl ovcr 18 yearo of

agel and that on the r6thday of January t L973, shc ecrvcd tbc wlthln

lfotlce of Decislon (or Detenninatton) by (ecrttffed) nalJ- upon M:ichael M. Manning

(regreeertatlve of) the petltloner tn thc rlthtn

proeeedlngr by encloelrg a true copy thcreof ln a securely aealed portpald

wrapper addrcesed as forlors: yt;ni::"*;.H:tt"n
Mill  Valley, Cali fornia 9494I

anil by depotttlng eme encloeed Ln a postpeld properly addresgcd rrapper ln a

(post offl.ce or offlclal depsttory) under the excluslvc care and euetedy of

the llnited $tateg Post Offtce Deparhcnt withln the State of lfer York.

That deponent further BryE that the sald addreEaee la thc (repreecutative

of) petttl.oner hcrcln and that the addrcss set f,orth on sald rrrptr€r fu the lert

known addreae of the (repreecntatlvc of thc) pctltl.oner.

Sworn to before ne thls

I6th day of ,January
I

,  L9T3,



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E 5 I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, RoO,{ 2l4A

STATE CAMPUS
ALBANY, N. Y. 12?21

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

tlfdl Albany, New York

funrlr le" l9?t

lrl&' ,|ll* 3 nrtu$t rr
D. O. tB Ctl
h nmllr 0fU"fio:nlr f.|$o

Dflr F. * l*rlr frfr

please take notice of the ilIEfI0f of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to listfil a8S Ot
the Tax Law any proceeding in court to review an adverse decision

tTATt TAt coMMrsSrotl

ilEAinc u]{tT

EOUARO ROOK

STCIETAIY TO
coMMt3!toI

ADOitSt VOUi tgFLY TO

must be commenced within
the date of this notice.

I tnt[r after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any otlrer matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

cc Petitioner's Representative
Law Bureau

HEARING OFFICER

AD-L.L2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f :

HERBERT J. ROY and MADELYN ROY : DECISION

for  Redeterminat ion of  Def ic iency or  :
for Refund of Personal Income Tax under
Artic]-e 22 of the Tax Law for the Year :
1969 .

:

Pet i t ioners,  Herber t  J .  Roy and Madelyn Roy,  have f i led a

peLi t ion for  redeterminat ion of  def ic iency or  for  re fund of  personal

income tax under  Ar t ic le  22 of  the Tax Law for  the year  L969.  ( f i le

No .  9 -49LO7652) .  A  ca lendar  ca l l  was  schedu led  be fo re  Hon .  A '  B ruce

Manley,  State Tax Commiss ioner ,  d t  the of f ices of  the State Tax

Commiss ion,  Bui ld ing 9,  State Campus,  Albany,  New York for

Sep tember  ! 2 ,  L972 ,  d t  11 :30  A .M .  On  AugusX  29 ,  L972 ,  pe t i t i one rs ,

in writ ing, waived a formal hearing and consented to the issuance

of  a dec is ion wi thout  the in t roduct ion of  addi t ional  ev idence.  The

State Tax Commission renders the fol lowing decision after due

considerat ion of  the record.

ISSUE

Were salary payments received by petit ioner, Herbert J. Rolr

a nonresident, from his employer wtri le on terminal leave during the

year 1969 subject to New York State personal income tax?

FINDINGS OF FACT

1 '  on  Februa ry  15 ,  L97o ,  pe t i t i one rs '  He rbe r t  J '  Roy  and

Madelyn Rolr f i led a New York State income tax nonresident return



2 -

for  the year  L969.  They c la imed tota l  Federa l  income of  $11,920.00

and total New York state income of $2 ,810.00 '  Attached to the ret 'urn

was Form TT-2LO2 issued by petit ioner, Herbert J. Roy's employer

for  the year  L969 ind icat ing wag:es paid of  $11,240.00 and New York

State tax wi thheld of  $87L.76.  Pet i t ioners c la imed a refund of

$811 .76 .

2.  On Apr i l  g ,  1970,  pet i t ioners,  Herber t  J .  Roy and Madelyn Rol r

f i led an amended New York State income tax nonresident return for the

year Lg6g. The return stated addit ional New York State income of

$8,918.38 represent ing " taxable amount  pa id on terminat ion of  employ-

ment under employees savings plan--Mobil Oil  Corp,". IL set forth

that the tax due was $375.10 which sum was paid with the return.

3. On May 19, L97O, the fncome Tax Bureau issued a Statement

of Refund Adjustment for the year L969 to petit ioners' Herbert J'

Roy and Madelyn Roy. It  determined that their New York adjusted

income for said year was $8,981.44 and that their New York tax for

sa id year  was $L4O.44.  The refund adjustment  was based upon a

determination that salary received during a terminal leave repre-

sented income for past services rendered in New York. The amount

taxable to New York was based on the ratio of his salary earned in

New York State to his total salary for the prior three years. I t

a l lowed a personal  income tax refund of  $731.32 which was paid to

pet i t ioners.  In  issu ing the Statement  of  Refund Adjustment ,  the

Income Tax Bureau did not take into consideration the addit ional

income reported by petit ioners on the amended tax return referred

to  i n  pa rag raph  "2 " .
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4.  On Apr i l  26,  L97L,  the Income Tax Bureau issued a Statement

of Audit Changes against petit ioners, Herbert .T. Roy and Madelyn Rolr

imposing addit ional personal income tax due for the year L969 in the

sum of  $198.26.  The addi t ional  tax due was based upon the inc lus ion

in New York State income of the addit ional income reported on the

amended tax return referred to in paragraph ' t2tt .  In accordance with

the aforesaid s tatement  of  Audi t  changes,  i t  issued a Not ice of

Def ic iency in  the sum of  92L5.L2.

5. petit ioner, Herbert J. Roy, was emptoyed by t{obil  OiI

Corporat ion or  one of  i ts  subsid iar ies f rom January 1,  L949,  unt i l

he  re t i r ed  on  May  1 ,  L969 .

6. Petit ioner, Herbert J. Rolr worked out of the headquarters

of  Mobi l  Oi l  Corporat ion located at  150 East  42nd Street  in  New

York c i ty  f rom 1959 unt i l  January 31,  L969.  A por t ion of  h is  t ime

was spent working outside of the United States.

7.  Pet i t ioner ,  Herber t  ,J .  Roy,  was p laced on terminal  leave

by his employer for three months commencing February l ,  1969. He

received his regular salary during this period. IIe did not render

any services for his, employer during this period. He spent the

three months par t ly  ion vacat ion and par t ly  in  Cal i forn ia canvassing
l

job oppor tuni t ies.  l
I

8.  Pet i t ioner , i  Herber t  J-  Roy and.  Madelyn Roy,

of  the State of  Connect icut  f rom 1959 unt i l  Apr i l  30,

were res idents

L969,  Err rd
l

res idents of  the Star te  of  Cal i forn ia f rom May 1,  L969,  to  the present

t ime
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CONCLUSIONS OF LAW

A. That  the terminal  leave sa lary  received by pet i t ioner ,

Herbert J. Roy, a nonresident of the State of New York, during the

year L969 did not quali fy as an annuity in accordance with the

mean ing  and  i n ten t  o f  20  I IYCRR 131 .4 (d ) .

B.  That  s ince the terminal  leave sa lary  received by pet i t ioner ,

Herbert ,-T. Rofr during the year L969 did not quali fy as an annuity

under  20 NYCRR 131.4(d) ,  the amount  of  sa id terminal  leave sa lary

taxable to New York State was based on the ratio of his salary

earned in New York State to his total salary for the prior three

years in  accordance wi th  the meaning and in tent  o f  2O NYCRR 131.18.

This al location is reflected in the Statement of Refund Adjustment

da ted  May  19 ,  L97O.

C.  That  even i f  the terminal  leave sa lary  received by pet i t ioner ,

Herbert J. Rolr during the year 1969 was considered to be regular

salary income and not a retirement benefit ,  i t  would be taxable to

New York State in proport ion to the number of days actually worked

within and without the State since vacation and leave-with-pay days

are considered nonworking days in accordance with the meaning and

intent  o f  20 NYCRR 131.16.  Therefore a l l  o f  h is  income for  sa id

year would be taxable since he did not work outside of New York

State during the month of January.
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D.  That  the pet i t ion of  Herber t ,J .  Roy and Madelyn Roy is

denied and the Not ice of  Def ic iency issued Apr i l  26,  L97I ,  is

susta ined.

DATED: Albany, New York
January L6, L973

STATE TA)( COMMISSION

COMMISSIONER

COMMISSIONER

COMMISSIONER


