
POOR
QIJALITY

THE FOLLOWING
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ARE
FADED &BLIJRRED



STATE OF I{EI{ YORK
STATE TAX COIIHISSION

In thc l,latter of the Petltlon

of

JOIIN J. & ANNA MARIE NTCTT
!

For a Redcternlnatf.on of a lleficiency or
a Refrnd of personal Income 3

AFFIDAVIT OF UAITITG
OF TOTICE OT DECI3IOT
BY (CERrrrrED) ilrll,

laxee under ArttcLe(s) ZZ
Tax law for the (Year(s) 1963

of the

State of Nen York
Gounty of Albany

MARTIIA FUNARO r belng duly awornl depoees and reyr that

she Le an etnployee of the llepartnent of Taxatlon and Flnanccr ovcr 18 yeats of

ag€r and that on the 22nd, day of February , 1 19 73, shc cervcd thc wlthln

l{otLce of Deciglon (or Detemlnatlon) by (ccrtlffed) nall upon ITOIIN if . & ANNA MARIE

NICIT (reBresentatl.ve of) the petltloner tn thc rlthtn

lnoeeedlngr by erreloelng a true copy thcreof Ln a eeeurely eealed lnrtpald

nrapper addresged as follorgr John iI. & Anna Marie Nicit
RD #3, Box 333
East Lake Road

and by depoettlng eane errcr.oeed rn 
" 

prg?$Fi8b"ltp"etl""frresscd rrappcr in a

(poet offlce or offlclal depoettory) under the excluglvc care end cuttedy of

the Unlted Stateg Post Offlce llepartlcnt wtthln the State of lfcr lort.

Ttrat deponent further Bays that the sald addreasce ls thc (repreacutatlvc

of) petltl.oner hcreln and that the addrcss eet forth on eal.d rrapp€r lr the laet

knom addreas of the (rcpeeentatl,vc of thc) pctltloner.

Srora to before ne thl.s

22nd day of February , L973l



STATT OF IIEI{ YONK
STATE ?AX COIOIISSION

In thc l,latter of the Petltlon

For a Redcter.nlnation of a tleftciency or
a Refund of Personal Income 3
taxee under Arttele(s) ZZ of thc
Tax law for the (Year(s) 1963 :

of

.TO}IN J. & ANNA IUARIE NICIT IIFFIIIAVIT OF }oILIre
OF XOIICE OT DECIEIO|
BY (CEI!IFrDD) HtIr,

\ l

h,WZ*h'oon,

State of lfen York
County of Albany

IVIARTIA FUNARO r belng duly eworn, depoees and uyr that

she ls an employee of the llepartuent of Taxatlon and Flnanccr ovcn 18 years of

ager and that on the 22nd,day of February , L973 r ehc rerrrcd tle wlthtn

lfotlce of Ileclslon (or Deteminatlon) by (ccrtlfied) naLL upoa JOHN ,f . NICIT, ESQ.

(reBneeentatlve of) the petltloncr ln thc rlthtn

proceedlngt by eneloelng a trrle copy thoreof ln a seeurely sealed portpatd

xrapper addrcesed as follors: John iI .  Nicit ,  Esq.
BonneY and Nicit,  Esqs.
20 West Main Street

and by deportttng eoe errcroeed ln a postp$?t&11p"fty TtHt"""?i5 rrapper ln a
(post offlce on of,Flclal depsttoy) under the excluslvc care end curtedy of

the llnlted States Pogt Offlce Departlcrrt withln the gtate of lfcr IorL.

That ileponent frrther sryE that the sald addresoee le thc (repreacutative

of) petttl.oner hcreln and that the addrcss get forth on satd rrapp€r le thc lert

knornr addresa of the (relneeentatlvc of thc) pctltioner.

Sworn to before ne thls

22nd daY of February ,L972



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E i I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOl,t 2l4A

STATE CAMPUS
ALBANY, N. Y. l2Z7

AREA COOE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

DtSlDt Albany, New York
ttrDnmsy 11' 1t7l

dtotfi g. r fmr tcrlr rlctt
trD *t. ** ttt
Drt l|L Hrd
Olclvtr IE lbsli

Dtrr lrf rad r&r, rlcltr

Please take notice of the Dlcl8tc of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to fCEtlO! 5tO gt

the Tax Law any proceeding in court to review an advetse decision
must be commenced within I mthf after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be refeged
to the proper party for reply.

tIATE TAr COMMtSStOX

ltEAinc uxrT

EOTARO ROOK

slcitlAtY l0
coMMtS!rox

ADDig3t YOUi iEPLY TO

Very truly yours,'

YPnA
&. Srt trlrnrr

HEARING OFFICER

Petitioner's Representative
Law Bureau

AD-L.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

.]OHN J. & ANNA MARIE NICIT

for a Redetermination of a Deficiency or
for Refund of Personal Income Taxes under
Article 22 of the Tax Law for the Year
1963 .

DECISION

New York State

in Sect ion 1301

income tax return

for that year, which

prev ious years.

John J. and Anna Marie Nicit peti t ioned for a redetermination

deficiency or for refund of personal income tax under Art icl-e 22

of the Tax Law for the year 1963

A formal hearing was held on July 14, L97L at the off ices of the

State Tax Commission, Rochester, New York, before L. Robert Leisner,

Hear ing Of f icer .

The pet i t ioners were represented by John J.  Nic i t ,  Esg. ,  and

the Income Tax Bureau was represented by Edward H. Best., Esg.

(A lexander  We iss ,  Esq . ,  o f  Counse l )  .

ISSUES

I .  Does the delay in  dec id ing or  hear ing pet i t ionerrs  case

compel the granting of their petit ion?

I I .  Does Sect ion 607 of  the Tax Law requi re

fol low federal income tax averaging as provid.ed

the Internal Revenue Code?

FINDINGS OF FACS

1. The petit ioners f i led a New York State

for  the year  1963 repor t ing income of  $26,164.00

they sought to average over a period. of the five

to

o f
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2. The Income Tax Bureau issued a Notice of Determination of

Def ic iency under  F i le  No.  371374O2 d isa l lowing the income averaging.

The taxpayers t imely f i led a petit ion.

3.  The pet i t ioners submit ted the case for  dec is ion in  l -965.

At the hearing the petit ioners moved that their petit ion be granted

because of the delay in any decision. Petit ioners did not reguest

a decision at any t ime nor move against the delay at any t ime prior

to  the hear ing.

4. The petit ioners also moved that their petit ion for income

averaging be granted, contending that this was reguired by the Tax

Law.

5. The Income Tax Bureau opposed both motions.

CONCLUSIONS OF LAW

A. The motion to grant the petit ion on the grounds of delay

i s  den ied .

B. Section 1301 of the fnternal Revenue Code applies

tat ion of tax and not comrrutat ion of qross income and ?tas

par t  in  Ar t i c le  22  o f  the  Tax  Law.  Mat te r  o f  Appe l ,  S ta te

to compu-

no counter-

Tax Com.

Aug .  12 ,  1 -97 I .Dec.  Nov.  25,  1968.  Mat ter  o f  A la imo,  State Tax Com. Dec.

C. The petit ioner's proposed averaging of income over f ive years

is incorrect and unauthorized by law.

D. The petit ion is denied and the determination of the deficiency

in income tax is  susta ined. .

E. Pursuant to the Tax Law,

amount due unti l  paid.

DATED: Albany, New York
February 22,  L973

interest shall  be added to the total

STATE TAX COMMISSION

COMMISSIONER

COMMTSSTONER


