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STETN OF NEttl YORK
STATE TAX COM}IISSION

In the Matter of the Petition

of

JAI\4ES C. KIERNAN AFFIDAVIT OP MAITING
OF }TOTICE OF DECISION
BY (CERTTTTED) l,rArr,

For a Redeterrnination of a Deflciency or
a Refund of Personal Income :
Taxes under Article(s) 16 of the
Tax Law foi the (vear(s) 1951 through J-955

State of New York
County of Albany

Martha Funaro , being duly swornl deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 7th 6"t o5' November r 1g73, she served the withln

l{otice of Decision (or Determinatton) by (certifted) maLl r.rpon James C. Kiernan

(representative of) the petitioner in the wlthin

proceedingr by encloslng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as foILoHp: Mr. James C. Kiernan
19-19 23rd. Avenue
Iong Island Ci'ty, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Offlce Department withln the State of l{ew York.

firat deponent ftrrther says that the said addressee ie the (representatl,ve

of) petttLoner hereLn and that the addrees set forth on said nrapper is the lact

known address of the (representatlve of the) petitl.oner.

Sworn to before rne this



STNTT OF ilEt'l YORK
STATE TAX COM}IISSION

In the l,latter of the Petltlon

of

iIAIVIES C. KIERNA}T ATPIDAVIT OF UAITING
OF IIOTICE OF DECISION
BY (CERTTTIED) r{AIt

For a Redetermination of a l!,eficiency or
a Refund of Personal Income
Taxes under Article(s) 16 of the
Tax Law for the (Year(s) 1951 through [955

State of New York
County of Albany

Martha Funaro e belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 7th day of November , 1973, she served the within

Notice of Decision (or Determinatlon) by (certified) maLl ripon Isidore Fe1dman, C.P.A.

(representative of) the petitioner in the wlthin

proceedingr by encloeing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol lows: Isidore Feldman, C.P.A.
1180 Avenue of the funericas
New York, New York 10036

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the llnlted States Post Office Department withln the State of New York.

That deponent firrther says that the said addressee ie the (representative

of) petttl.oner herel.n and that the address set forth on said wrapper ig the laat

known address of the (representatlve of the) petitLoner.

Sworn to

7th day

before ne

of No

thls



STATE OF NEW YORK

STAT E TAX COt\,tl,ilSS|ON
Mar io  A .  Procacc ino ,

Xgt0ltXXDGSXDatiX)OCt(i!( PRE s rDEilr
A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

York

rr8l

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOII 2I4A

STATE CATPUS
ALBAltlY. N. Y. t2tt6

AREA COOE 518
4 5 7 - 2 6 5 5 , 6 , 7

*tlf r Albany, New

F'.n** ?r

F" ffi G. ;f,rrnn
19-lD llrrl h'nm
!ilfr lrlnl Glttr' n tl*

hs tr S,&nr

Enc.

cc :  Pe t i t i one r '
Law Bureau

Please take notice of the f,:fmffi'ffi
of the State Tax Commission enclosed herewith.

Please take,l_urther notice that pursuant to
Section(s) 3fF 

- - 
of tha Tax Law, any

proceeding in court to review an adverse deci-
sion must be commenced within, SA ry
f rom the date of  th is  not ice.

fnV inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto qay be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

tTATt t4r  coMMtsrtox
'  HEAitxC ox| l

EDSARO ROOK

gECiETAIY r0
coMMtSttox

AODI:3s VOUI iEPLY TO

HEARING OFFICER

Representat ive



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Application

o f

JAMES C. KIERNAN

for Redetermination of Deficiency or
for Refund of Personal Income Taxes
under Art icle 16 of the Tax Law for
the Years 1951 through 1955,

DETERMINATION

Appl icant ,  James C.  Kiernan,  has f i led an appl icat ion for

redetermination of deficiency or for refund of personal income

taxes under Art icle 16 of the Tax Law for the years 1951 through

1955. A formal hearing was held before Lawrence A. Newman, Hearing

Off icerr  d t  the of f ices of  the State Tax Commiss ion,  B0 Centre

Streetr  New York,  New Yorke o l l  March 25,  L97O, dt  9 :30 A.M. ,  and

cont inued on September 24,  I97O, dt  1 :15 P.M.  Appl icant  appeared

by Isidore Feldman, The Income Tax Bureau appeared by Edward H.

Bes t ,  Esq , ,  (So lomon  S ies ,  Esq . ,  o f  Counse l ) .

ISSUE

Did the Income Tax Bureau properly assess applicant, 'James C.

Kiernan, addit ional personal income tax for the years 1951 through

1955?

FII{DINGS OF FACT

I. ApplicanL, James C. Kiernan, f i led New York State resident

income tax returns for the years 1951 through 1955.

2. On January 1, L964, the Income Tax Bureau issued notices

of  addi t ional  assessments against  appl icant ,  James C.  Kiernan,  for
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the  yea rs  1951 ,  L952 ,  1953 ,  L954  and  1955 ,  i n  t he  amoun ts  o f  $L83 .47  '

$153 .86 ,  $LOs .27 ,  $108 .15 ,  and  $11 ,020 .53 ,  r espec t i ve l y .  Th i s  was

based on an audit which discovered unreported income of stock divi-

dends and interest for the years 1951 through 1955 and unreported

income  o f  $80 ,000 .00  f o r  1955 .

3. Applicant, James C. Kiernan, did not l ist on his income

tax return any income received from dividends, interest, ot sale

of  secur i t ies for  the years 1951 through 1955.  The returns for

those years were audited. The auditor obtained applicant's brokerage

accounts from various brokerage f irms and analyzed, them. He obtained

the cost of these securit ies and computed profi ts and losses. For

those secur i t ies,  in  which he d id not  know the cost ,  he est imated i t

by f igures given him by the applicant and his own estimates'

4. Applicant was assessed addit ional personal income tax for

the income thus discovered.

5. Applicant, James C. Kiernan, fai led to submit documentary

or other suff icient evidence to prove that he did not obtain any

income from stock dividends and interest for the years 1951 through

1955 .

6. Applicant, , fames C. Kiernan, shared a safe deposit box with

one named Timothy iI .  Shine. When Timothy J, Shine died, the safe

deposi t  box was opened and $1OO,OOO.OO was found ins ide i t .  The

Surrogate 's  Cour t  found that  the $1OO,OOO.00 was an in ter  v ivos g i f t

from Timothy J. Shine to James C. Kiernan, the Appellate Division

in 4 App. Div. LO26, upheld the lower court rul ing. Before the

Court of Appeals heard the case, the matter was sett led and .fames C-

K ie rnan  accep ted  $80 ,ooo .oo  i n  sa t i s fac t i on  o f  t he  $100 ,000 .00 .
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CONCLUSIONS OF LAW

A. That the Income Tax Bureau's estimate of applicant, James C-

Kiernan's addiLional income, due to discovery of stock dividends and

inLerest paid for the years 1951 through L954, was correct since

applicant fai led to submit documentary or other suff icient evidence

to dispute the calculation.

B.  That  the $80,000.00 received by appl icant ,  James C.  Kiernan,

r^ras a gift  and thus not taxable as personal income-

C. That the application of James C. Kiernan is granted to the

extent that the net income should be reduced from $87,45O.L2 to

;7,45O.I2 for  the year  1955.  The appl icat ion is  denied in  a l l  o ther

respects .

DATED: Albany, New York
November 7, 1973

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER

COMMISSIONER


