
STATE OT TEff TONX
8TATE TAX COTUISSIOII

In thc l{atter of the Petltlon of
JOm[ R. CLE\ZEL.AND, JO]IN G. CLEVEL,AND A t
MELVIN E. ALLSI, Individually and as co;
partners dtb/u the firm nErme and style 6f

CI,EVEI,AND, CLEVEI,AATD & ALLE{I t
Fo,r a Redcterntnatlon of a Deflclencv or
a Rcfund e;Personal Income & Unfncopporated
laxee under Artlcle(s)22 & 23 of the Business
Tax law for the (lear(s) 1965 & 1967 :

ATFIDAYII OF TIIIIIre
oF roucE or DBcrsrox
BY (CEntrrrDD) HrIr,

State of lferw York
County of Albeny

Martha Funaro , belng duly eworn, depoeec and rayr that

she ts an enployee of the Departnent of Taxatlon and Fl.nenccr ovcr 18 yeara of

ager and that on the l2tltday of July r 1973 r shc rerrrcd thc rlthtn

lfortlce of Deeiglon (or Determlnatton) by (ccrtlffed) nall upon Cleve].and, Cleveland

& Al1en (regreeentatlve of) the petltloncr ln thc rtthtn

proceedlngl by eneloalng a true copy thcreof ln a seeurely ccaled poetlnid

rraPper addrcsged as follors3 Cleveland, Cleveland & Allen
Rural Route
Chestertown, New York L28L7

and by dcpoaltlng eme encloeed ln a postpeid lnoperly addreecGd rrappcr ln a

(poct offlce c offlelal depsttory) under the exclugl.vc care end curtedy of

the llnltcd Statec Post Office lhpar'lncrrt wtthln the State of lfcr Yort.

Ttrat deponent fur:ther Bays that the sald addresaee ts thc (relroecutatlvc

of) petltloner hcreln and that the addrcss eet forth on aal.d rrrplrcli fu tbc lrrt

knornr addreee of the (rcpreecntatLvc of thc) pctltlmer.

Srorn to before nc thlg

12th^ day of July ,  Ln3.



STATE OF IIEI{ YONX
STATE TAX COIO{ISSIOII

JOIIN R. CLEVELAND, JOIIN G. CT,EVET,AND & I
MELVIN E. ALLEN, Indivi.dually and, as co-
partners d/b/u t.he firm name and style bf

CLEI/ELAITD, CLEVEI,AND & AI,IEDil

For a Redctemlnatlon of a lleflelency or
a Refund of Personal Income e Unincorporated.
laxee under Arttcle(s) ZZ & 23 of thc Business
Tax law for the (year(e) L96s & 1962 :

ATTINAVIT OT loltilE
OF PTICE OT DBCISIOX
BY (CERITFrED) rru,

State of ilen York
Gounty of /llbarryr

I{artha Funaro , belng duly eworn, depoeec and rayt that

she ls an enployee of the llepartnent of Taxatl.on and Flnancc, oycr 18 yerra of

ager and that on the l2th day of .Tuly t L9731 shc rervcd thc rlthtn

l{o'tlce of l}eclglon (or Determlnatlon) by (ccrtifted) natl upon Melvin E. Allen

(reBneeentatlve of) the petltloner tn thc rlthtn

lnoceedtngl by errcloeLng a true copy thereof Ln a eecurely sealed portpald

nraPper addrcssed as follorsr tr4elvin E. Allen

g:f,?3:"'H;:: New York LzBTo
and by dcpoeltlng sile enclosed Ln a poetpnld properly addreesad rrapper ln a

(poet offlce c offlclal delnettory) under the exclucl,vc crre an cuttedy of

the llnited tltateg Post Offlce l)epartacrnt wlthln the State of lfer Yort.

Ttrat deponeft frrther eayc that the sald addregoee la thc (repreacrtattvc

of) pctttloner hcrel.n and that the addrcas e€t forth on rald *Tepp€li tr the lart

knorn addreaa of the (rcpreecntatl,vc of thc) pctltlorer.

, L9'13.

Srorn to before nc thls



STATE OF TEI{ TONX
STATE TAX CO}OIISSIOT

In thc l{atter of the Petltlon of
aroHlT R. cL,EVELAND, JOHN G. CLEVELAND & 3
MELVIN E. ALLEAtr, Individually and as co-
partners d/b/a the firm name and style bf

, CLEVELAND, CIJEVELAND & ALI,m{ !
For a Redctentnatlon of a lbflclencv or
a Refund ef Personal Income & tJnincolrporated
laxea under Arttele(s) 22 & 23 of thc Business
Tax Iaw for the (year(s) 1965 & 1967 :

AfFIIIAVTT Or l|lu.,Itre
OF TOTICE OF DECIISIO|
Etr (CER?rrrED) Hrrr,

State of lfa York
Gounty of Albany

tr4artha Funaro , belng duly awornl deposee and layr that

ehe Ls an empLoyee of the Ilepartneff of Taxatlon and Fl.nanccr ovcr 18 yearg of

agel and that on the 12th day of ,July , L973 r ehc eerrrod thc rlthh

l{o,tfce of llecf.slon (or Deterrrl.natton) by (ccrtifled) natl upon ,John R. Cleveland

(rennesertative of) the petltloncr tn thc ntthtn

lnoceedlngl by encloclng a true copy thcreof Ln a seerrrely sealed portpatd

rrapper addrceged as follorgr ilohn R. Cleveland
Rural Route
Chestertovrn, New York I2Al7

and by dcpoettirrg goe errcLoeed ln a postpald propcrly addreegcd rraplnr la a

(post offlce o ofFlclal depsltory) under the exclusivc care and cultedy of

the tlnlted States Post Offlce Departncrrt wlthln the State of lfcr tork.

That deponetr fnrther BryE that the sald addreaaee ts the (repreecrtatlvc

of) petltl.oner hcreln and that the addrceg eet forth on eatd rrat)p€r 1l the lert

knom addrega of the (relneecntatlvc of thc) pctlttoner.

Snora to before nc thlg

nq day of July TET3.



. 
STA1E OP }TEI{ YORK
STArE tAx cofofrsslotl

In thc l{atter of the petttlon of
JOHN R. CLEVEL,AND, JOHN G. CLEVELAND & r
MELVIN E. ALLEN, Individually and as co-
partners d/b/u the firm name and style bf

CI,E\ZELAND, CLEVEI,AND & AI.&MiT

for a Redcternlnatlon of a lleflclency or
a Refirnd of personal- Income & Ilnincnrporated
?axee under Arttcle(s) 22 & 23 of the 

-Business

Tax lar for the (year(s) 1965 & Lg67 :

AFFIIIAYIT OF }IAItItrC
oF rfotrcE or DIcIsIox
Btr (cERTrrrDD) ilrn

State of lferw York
County of A1bany

Martha Funaro , belng du]'y enornl depoees and eayr that

she le an employee of the Departnent of Taxatlon and Plnancee ova 18 yeara of

age, and that on the l2th day of JuIy , 19 73, shc ccrrrcd thc ylthftr

I{otlce of Decielon (or Determl.natton) by (ccrttffed) nall up,oa John c. Cleveland

(renreeentative of) the petltloncr tn thc nlthtn

proceedlngl by encloalng a true copy thcreof Ln a eeeurely eealed portpatd

Hrapper addressed as folloygs ,John G. Cleveland
Rural Route
Chestertown, New York 12817

and by dcpoettlng eane errclosed in a poatpald properly addreascd rrappcr ln a

(post offlce or ofFlclal delnsttory) under the exclugtvc care end cuetedy of

the llntted States Post Offlce Departncrrt wlthln the $tate of lta 1ork.

That deponent ftrther Bays that the cald addresaee ta thc (repreacrtatlve

of) petttl'oner hcrel,n and that the addrces eet forth on eaid *?rpp€ri l'r the lett

knom aidreas of the (relneecntatlvc of thc) Pctltloner.

Swora to before nc thls

12tU day of iluly t  L973,



t

STATE OF NEW YORK

STATE TAX Cot\frtilsstoN

N O R M A N  F .  G A L L i . A N ,  -  P R E 5 I D : I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

3tA?t t^ t  coMtatsStot

HEAitXti UtalT

EOIARO ROO|(

ttcrElliY ?o
couutt t |o l l

AOO|CS3 VOUi iEPLY rO

Onglrnl

Please take notice of the pmlBtfl
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section (s) 690 I TZZ of tha Tax Law, any
proceeding in court to review an adverse d,eci-
sion must be commenced within { ht&f
from the date of this notice.

Any inquiries eoncerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relat, ive
h_ereto may be addressed to the undersigned.
These wil l  be referred. to the proper pirty for
reply .

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOA,I2I4A

STATE CAIPUS
ALBAilY, trt. Y. t2226

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

Oftrdr Albany, New York

iluly 11. ft?3

Clrvrltnlr €l"nrrlrnd O tllra
hml bNrt
Cbertrrtorn, trr brt ltg1?

Veqf truly yours,

tr, &brrt, trlrarr
B:c. HEARING OFFICER

cc:  Pet i t ioner ,s  Representat ive
Law Bureau



STATE OF NEW YORK

STATE TAX ConfitsstoN

N O R M A N  F .  G A L L M A N ,  . | -  P R E S t D E i t t

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Jtrly 12, lg?t

u8?o

t,. &brrt lrlmrr
HEARING OFFTCER

Representative

ery truly yours, .,

Y t1 ,l"t/r'*/

DEPARTMENT OF TAXATTON AND FTNANCE
BUILDING 9, ROOI{ 2I4A

STATE CATPUS
ALBAT{Y. tit. Y. t22t6

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

htrdr Albany, New york

Irlvfur l. llhn
oonilrn Stnrt
tc$mon l.tlt Lr forlr

hltr lltr, lllmr

Ehc.

cc :  Pe t i t i one r ,
Law Bureau

Please take notice of the lmttl,€t
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
Section (s) 690 & 71t of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within e t$ntf,r
f rom the date of  th is  not ice.

tny inquiries concerning the computation of tax
due or refund al lowed in aceordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to ttre proper plrty for
rep1y.

gl^Yt Y^X COMr.tSStot

HEAi i l6 Ut t t

EOTARD ROOK

3ECngtaiY To
coMratSt toi

AODI!3t Yout iEPLY TO



STATE OF NEW YORK

STATE TAX COln tsstoN

N O R M A N  F .  G A L L M A N , . I f  p R E s t D E N t

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT oF TAxATIoN AND FINANcE
BUILDING 9, ROOtrt 214A

Sf,ATE CAiIPUE
AtBAltlY. N. Y. t2226

AREA COOE 5 I8

457 -2655 ,  6 ,7

htrdr Albany, New York

dluly 12, f973

dlohn l. Clcvclrnd
hrnl loutc
Chutcrtom,,t r Yor* 13817

Sltr tlr. Glorclrndr

Please take notice of the DICISIOI
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section (s) 690 & ?22 of the Tax Law, any
proceeding in court to revier,rr an adverse deci-
sion must be commenced within 4 bnthr
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund al lowed in aecordance with this
decision or coneerning any other matter relative
h_ereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper pirty for
reply .

Very truly yours,

3tat t  tAr  coyytsr to| |

HEAiDtC uI tT

EO;ARO ROOK

tEcict^tY TO
couut9! l0x

ADOICS! YOUI iEPLY TO

Yt i{il*Q"*r
Enc.

cc :  Pe t i t i one r '
Law Bureau

t'. fdbart trrLrnrr
HEARING OFF'ICER

Representative



STAT E TAX Cotvttt/il SSTON

N O R M A N  F .  G A L L M A N , - I | }  P R € S I O € N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

oF TAxATtoN AND rirunxcr
BUILDING 9, ROOI{ 2l,fA

STATE CAilPU3
AL8AI{Y. lil. Y. t2226

AREA COOE 518

4 5 7 - 2 6 5 5 ,  6 ,  7

DEPARTMENT
tYAtt  t l t  coyratsgto| l

HEAitXC UXtT

EOIARO ROOK

3tctEtAiY tO
coMr.rtstoi

AODllS3 YOUI iEPLY TO

htodr Albany, New York

dluly 12r 1973

'llohn G. €lcvrlrnd
hrral louto
Ghutcrtorn, trrt lortr
Drtr tr. Clevclrndr

12817

please take notice of the DlCIgIfr
of the State Tax Commission enclosed herewith.

Please take _fqrlhef-notice that pursuant to
section(s) 690 e ?t2 of tha Tax Law, any
proceeding in court to review an- a-dverse deci-
iion must be commenced within 4 lbntlra
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any ottrer matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
reply .

Very truly yours,

Enc . HEARING OFFICER

cc:  Pet i t ioner 's  Representat ive
Law Bureau
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STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the petit ion :

o f :

JOHN R. CLEVELAND, JOHN G. CLEVELATilD and :
MELVIN E. ALLEN, Individually and as co- :
partners d7b/u tlne firm name and style of :

CLEVELAND, CLEVELAND & ALLmiI : DECISION

for Redetermination of a Deficiency or :
for Refund of Personal Income and Unin- :
corporated business Taxes under  Ar t ic les
22 and 23 of the Tax Law for the Years
1965  and  L967 .

Pet i t ioners,  Cleveland,  Cleveland & Al len,  pet i t ioned for  a

redetermination of deficiencies in personal income and unincorporated

business taxes under Art icles 22 and 23 of the Tax Law for the

years  1965  and  L967 .

TI:e case was submitted for decision on information contained

in  the  f i l e .

The Ineome Tax Bureau was represented by SauI Heckelman, Esq.,

Counse l .

ISSUE

Could payments to partners as salaries be deducted from the

income subject to unincorporated business tax?

F'INDINGS OF FACT

l .  pet i t ioners,  c leveland,  c leveland & Al len,  t imely  f i led

New York State unincorporated business tax returns for the years

1965 and L967 -

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business taxes for the years 1965 and 1967 was issued on February 24,

f969,  against  the taxpayers under  F i Ie  No.  832-



2 -

3. A Notice of Determination of a Deficiency in personal

income tax under Art icle 22 was issued against Melvin E. and

El izabeth Al len for  the year  1965 for  ;32.94 under  F i re No.

34842770 .

4. The taxpayers petit ioned for redetermination of the

de f i c i enc ies .

5. No evidence has been forwarded respecting an adjustment

for a mathematicar error and the adjustment is not in dispute.

6. The only issue is whether the partnership could deduct

aI I  o f  the par tners '  income paid as sa lar ies.  TLre deduct ion of

20% o f  t he  pa r tne rs '  sa la r i es ,  (no t  t o  exceed  $5 ,OOO.OO)  was

allowed by the Income Tax Bureau pursuant to section 708 of t tre

Tax Law. It  further appears that while the return r4ras f i led,

no tax was paid or computed in the return, although there was

prof i t  o f  over  $12,000.00 for  each year  in  issue.  A copy of  t l le

statement of Audit ctranges is aff ixed hereto as an appendix.

7. No evidence has been submitted to controvert the asserted

indiv idual  def ic iency against  Melv in  E.  A1len.

CONCLUSIONS OF LAW

A. In a partnership, the futl palzments to the partners may

not be used as total deductions to reduce the unincorporated

business income subject to tax. Tkre salaries are subject to l imita-

t i ons  o f  20%or  no t  more  than  g5 ,ooo .o0  under  sec t i on  7oB  o f  t he

Tax Law.

B. The taxpayers' peti t ions are denied and the determinations

o f  de f i c i enc ies  a re  sus ta ined  under  F i l e  No . ' s  832  and  34842770 .

(See  append ix ) .



added

c.

to

Pursuant to the

the total amount

3-

Tax Law, interest

due unt i l  paid.

on the tax shall be

STATE TA)( COMMISSIONDATED: Albany, New York
July  12,  L973

\

V\u-qE^, \('"^ --
COMMISSIONER
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--.-ft1a (tl/66) Port 2 STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

fncome Tox Bureou
Stote Compus

Albony, N. Y. 12226
STAt 'EMENT oF AUDIT CHANGES

JOHN R. CLtrSEIAIO, JOHiI G. CLEI,ELA,}ID AiiD
tlELVrlI 6. 4lr,rl1 rndividually and &s co_
partners d/b/u the firnr iane and style of:

0T,EVELAND, CLB\m.d.l.lD, & AILEN
Rural Rcute
Chestert,oran, New york 1281?

58-S

Fi le Numbel B3Z
Toxobf e Yeor(s) .L965 - L967
S.S. No. Toxpoyer:
S .S.  No.  Spouse :
DrvrsroN No.. :AG 3P - 50

OA
z/u/69

r

An error is comected in additicn of 1965 pa tnership business deducticnsresulting in additicnal net inco;re. Since-you failei to 
"o,op*t,;-;;-;"y-t't"partnership unincorocrated business ta.x due fcr the tacable i**u fioi-urd-1967, your tac tiaUility is stated as follows:

Exp  Iono t  i on :

ulrILcq.RPOnATBD BUSIIIESS TAX

Corrected net prcfit frcm business 0g6q\
Partnership ordinary lncone (3:g1n
tess: Salary credit A ZOf,
Net incone t
Exemption
Taxable business inecnls

Unineor-oorated business tax due

TUTA], IJNINCORPORATED BUSTI']ESS ?AX DUE

1'965
srzF9E.-ior

L967

$12r622.18
$ 2 '52L.lrl+
:*'F?i:r-r--
Qr -v ru7 / .4 I

5r000.00
sTFerur

2A2.?Ll

WJI:jr

overossessments ore occepted os correct. ( l f  o JOINT ieturn wos f i led both tox-poyers must sign)

Toxpoyer Dote-Toxpoyer Dote-

2O3.Bg

ln terest
TOTAL

c c } ' | s E N T T o F | N D l t . t G S : P u r s t r c n t t o S e c t i o n 6 8 l ( f ) o f t h u ' i o n d
consent is given to lhe ossessment ond collection of the obove deficiencies, rogerher wirh inrerest on thr tot is ;r"; idJbyl"*f"ia *" 

"U"".

\,

APPENDIX TO DECISION


