
STA1E OF IIEI{ YORX
STATE TAX COMIISSIOII

In thc l{atter of the Petltlon

of

THEODORE C. & MARGARET F. BONNEY

For a Redcternlnatlon of a Deflel.ency or
a Refnnd of personal rncome

AFFIIIAYII Of l{AfiIre
OF ilOIICE OT DECISIOT
BY (CER?rFIED) mr,a

I

laxes under Artlele(s) ZZ of thc
fax Iaw for the (Year(e) L963 i

State of l[en York
Gounty of Albany

MARTFIA FUNARO r belng duly ewornl depoaes and reyr that

she ls an ernployee of the llepartnent of Taxatlon and Fl.nanccr ovcr 18 years of

agel and that on the 22nd, day of February t L973, shc rervcd tbc wlthtn

Dlotlce of llecisLon (or Determinatlon) by (ccrttfted) naff upotr TIIEoDoRE c. &

MARGARET F. BONNEY (regresentatlve of) the petltloner tn thc wlthtn

proeeedingl by eneloelng a true copy thereof ln a eeeurely acaled portpald

nrapper addreesed ag follors: Theodore C. & Margaret F. Bonney
Iochland Road
Geneva, New York 14456

and by dcpoaltlng eme encloeed ln a postpald properly addresscd rrapper ln a

(post offlce or offlclal delnsttory) unden the excluslvc care and euttedy of

the llnlted States Post Offlce Delnrtncnt wlthln the $tate of lfcy York.

That deponent frrther aaye that the sald addressee le thc (repreecutatlve

of) pctttl.oner hcrein and that the addrcss get forth on gald rrapp€ri fu thc lect

knorn addreae of the (relneeentatl,vc of thc) petlti.oner.

Sworn to before ne thlE

22ndday of February t L973.



STATE OF }IEI{ YORK
8TATE TAX CO}IXISSIOII

In thc l{atter of the Petltlon
t

of
:

THEODORE C. & MARGARET F. BONNEY
:

For a Redcteralnation of a lleflclency or
a Refirnd of Personal Income 3
Taxee under Arttcle(s) ZZ of thc
Tax law for the (Year(s) 1963 :

$tate of lfen York
County of Albany

MARTIR FI'NARO , belng duly ewornl depoaee and rayr that

she lg an employee of the llepartnent of Taxatlon and Fl.runccr ovcr 18 yeare of

ager and that on the 22ndday of February r 1973 r she rervcd thc wlthh

lfotlce of lleclslon (or Detennlnatton) by (ccrtlffed) naLL upon JoIIN iI. Nrcrr, EsQ.

(regnesentatlve of) the petttloner tn the rithln

proeeedlngl by encloal.ng a true copy thcreof Ln a seeurely eealed portpatd

xrapper addrceeed as followe: ;Iohn ;I. Nicit, Esq.
'  Bonney and Nicit,  Esqs.

20 West Main Street

and by depoettlng eme errct osed Ln 
" 

por$i"l8tF&'*$lgaI9#"a rrappcr tn a

(post offlce or offlctal delnsitory) under the excluglvc care and cuetedy of

the llnited States Pogt Offlce Departlcnt wlthln the State of lfcr York.

Ttrat deponent further eaye that the sald addresaee Le thc (repreacntatlvc

of) petltl.oner hereln and that the addrcss set forth on aal.d rrapper 1r the Lart

knorn addregs of the (repareeentatlvc of the) pctitloner.

AFFII}AYIT OT UAII,ilE
or xorlcD or DEcIgIof
BY (CERTTTTED) ilrn,

Suora to before nc thls

22gd day of February L9 73



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROO'{ 2l4A

STATE CAMPUS
ALBANY, N. Y. 1227

AREA CODE 518

457-2655, 6,  7

Df,l|f&rr Albany, New York

Fabfinry 22, 19?3

ttrcodore s. & tntgnrut F. tb$n y
Io€hlrnd Eold
6r$cvrrr hr IadB l4{t6

Darr llr, tld iltrt. bnney r

Please take notice of the DTISIOX
the State Tax Commission enclosed herewith.

FINANCE
3TAT! tAX CoMMtSttOX

||EAiilo UXrT

EOTARD ROOK

9ECIEIARY TO
coMMrg3tor

AODitSt YOUi iEPLV TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O € R N E R

of

Any inquities conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter telat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for teply.

Please take further notice that pursuant
the Tax Law any proceeding in court to
must be commenced within 4
the date of this notice.

cc Petitioner's Representative
Law Bureau

to *eittrsn 690 of
review an adverse decision
n0&thr after

ve\rurv 
,u,f,t* ,/

/ /  
' ' . /  '  /  / '

4', ,<u'k4r</iz44rf
L. bb.rt Lclracr

HEARING OFFICER

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TA>( COMMISSION

In the Matter the Petit ion

THEODORE C, & MARGARET F. BONNEY

for a Redetermination of a Deficiency or
for Refund of Personal Income Taxes under
ArXLcIe 22 of the Tax Law for the year
1963 ,

o f

o f

DECISION

Theodore C. & Margaret F, Bonney petit ioned for a redetermination

of a deficiency or for refund of personal income tax under Art icle 22

of the Tax Law for the year L963. A formal hearing was held on

i lu ly  14,  L97Lr  dt  the of f ices of  the State Tax Commiss ion,  Rochester ,

New York, before L. Robert Leisner, Hearing Off icer.

The petit ioners were represented by 'John J. Nicit ,  Esg. r dnd

the rncome Tax Bureau was represented by Edward H. Best, Esq.,

(A lexander  We iss ,  Esq . ,  o f  Counse l ) .

TSSUES

r. Does the delay in deciding or hearing petit ioners' case

compel the granting of their petit ion?

II. Does section 607 of the Tax Law require New York State

fol low federal income tax averaging as provided in section 1301

the Internal Revenue Code.

FIIilDINGS OF FACT

1. The petit ioners f i led a New York State income tax return for

the year 1963 report ing income of $52,L25.98 for that year, which they

sought to average over a period of the five previous years

2. The Income Tax Bureau issued a Notice of Determination of

Deficiency under Fi le No. 3-3749061 disal lowing the income averaging.

to

o f



2 -

lhe taxpayers t imely f i led a petit ion.

3. Tkre petit ioners submitted the case for decision in 1965.

At the hearing the pet,itioners moved that ttreir petition be granted

because of the delay in any decision. Petit ioners did not request

a decision at any t ime nor move against the delay at any t ime prior

to the hearing.

4. $J.p ,petit ioners also moved that their petit ion for income

averaging be granted, contending that this was required by the

Tax Law.

5. TLre Income Tax Bureau opposed both motions.

CONCLUSIONS OF LAW

A. Ttre mot,ion to grant the petition on the grounds of delay

is  denied.

B. Section 1301 of the Internal Revenue Code applies to

computation of tax and not computation of gross income and has no

counterpart in Art icle 22 of the Tax Law. Matter of Appel, State

TaxCom. ,Dec . ,Nov .25 ,1968 . r y ' b@,S ta teTaxCom. ,

Dec . ,  Aug .  12 ,  L97L .

c. Ttre petit ioners' proposed. averaging of income over f ive

]nears is incorrect and unauthorized by law.

D. Ttre petit ion is denied and the determination of the deficiency

in income tax is sustained.

E. Pursuant to the Tax Law,

total amount due unti l  paid.

DATED: Albany, New York
February 22,  L973

interest shal1 be added to tJte

COMMISSIONER


