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STATE OF IIEW YORK
STATE TAX COM}IISSION

In the ldatter of the Petition
:

of

;f. WALDRON and LILLIAN BAYLES 
:

:
For a Redeterrnination of a l),eficiency or
a Refund 6f Personal Income and 0nirlporporated
Taxes under Article(s) 22 & 23 of the
Tax law foi the (vear(s) 1960, L96L, t' l 9 6 )  

a n r l  1  9 6 ?

APFIDAVIT OF MAITING
OF NOTICE OF I'ECISION
BY (CERTTPTED) HAIt

Business

State of Hew York
County of Albany

Lynn Wilson r belng duly swornr deposes and says that

she ls an employee of the Departrnent of Taxatlon and Finance, over 18 years of

age; and that on the 28th day of August , L973, she served the within

Notice of Decision (or DetermLnatlon) by (certlfied) mall ripon J. WALDRON and

LILLIAN BAYLES (representative of) the petitioner in the wlthin

proceedLn$r by enelosing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Mr. and Mrs. ,J. Waldron Bayles
Center  fs land
Oyster Bay, New York LL77L

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or offlcial deposltory) under the exelusive care and custody of

the Unlted States Post Office Department withln the State of lfew York.

firat deponent firrther says that the said addressee ie the (representatl.ve

of) petttLoner herein and that the address set forth on said wrapper ts the last

known address of the (representatl.ve of the) petl.tioner,

Strorn to before rne this

a8th day of August ,  1973.



STATE OF NEW YORK
STATE TAX COI'IHISSIOII

In the l,latter of the Petitlon
:

of

J. WALDRON ANd LILLIAN BAYLES 
:

!
For a Redeternination of a lbficiency or
a Refuntl of Personal Income a Unincorporated
Taxes under Article(s\ 22 & 23 of the
Tax Law for the (Year(s) 1960 , L96L, ].962 and

1 0 6 , ?

AFTIDAVIT OF MAITING
OF NOTICE OF IIECISION
BY (CERTTTTED) r{Art

Business

State of New York
County of Albany

Lynn Wilson r being duly swornl deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

agel and that on the 28th day of August , L973, she served the rithin

Notice of Decislon (or Determination) by (certlfied) maLl upon A. BRUCE

BIELASKI, JR., ESQ. (r"presentattve of) the petitloner in the wlthin

proceedinlr by enelosl.ng a true copy thereof in a seeurely sealed postpaLd

wrapper addressed as fol lows: A. Bruce Bielaski, JY., Esg.
I West Main Street
Smithtown, New York LL7B7

and by deposlting same enclosed in a postpal.d properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the llnited States Post Offlce Departrnent withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representative

of) petttl.oner herein and that the addrees set forth on said wrapper ls the lact

known address of the (representatlve of the) petltLoner.

Sworn to before ne this

th day of August ,  L97 !



STATE OF NEW YORK

STATE TAx Coti{[4tsstoN /

!{arie A. Procaccino,
.lctHnX}Xla:GXliDfDf X l&XriFl pn e s r oiri r
A .  B R U C E  M A N L E Y

M I L T O N  K O E F I N E R

Ve

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI,| 2l4A

STATE CATPUS
AISANY, N. Y. t2A'G

AREA CODE 518
457 -?655 ,  6 .  7

SillDr A1bany, New york
rilft ltf l*?t

S. hldrun lS eltfffr lrtllil
Onfrc f.l$
Q*tr trtr, h tilt ll?tl

Dnr fFf d hrf tryil,*r

P1ease take notice of the fGll|ffi
of the State Tax Commission enclosed herewith.

3: : i i :" t 3T ?ddit4fii no t i c e l? ".'n l" ill"ll,l" ""oproceeding in court to review an adverse deci-
sion must be commenced wiLhin { E[tDf
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any ottrer matter relative
hereto lay be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

Enc.

cc :  Pe t i t i one r , s
Law Bureau

HEARING OFFICER

Representative

t la tE TAI coMMtsStox

HEAi ' l to uxt t

EOTARD ROOK

3ECtErAnV to
coMHtgilox

^DOiI33 YOUI REPLY TO



I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

'J. WALDRON And LILLIAN BAYLES

for  Redeterminat ion of  Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
t he  Yea rs  1960 ,  1961 , ' L962  and  1953 .

STATE OF NEW YORK

STATE TAX COMMISSION

DECISION

Pet i t ioners,  ,J .  Waldron and L i l l ian Bayles,  have f i led a

pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of

personal  income and unincorporated business taxes under  Ar t ic les

22  and  23  o f  t he  Tax  Law fo r  t he  yea rs  1960 ,  1961 ,  L962  and  1963 .

( r i1e No.  3-7644637) .  A formal-  hear ing was scheduled for  January 19,

L972 ,  d t  1 :15  P .M.  a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

80 Centre Street ,  New York,  New York.  On Janudry 18,  L972,

pe t i t i one rs  ,  J .  Wa ld ron  and  L i l l i an  Bay tes ,  i n  w r i t i ng ,  wa ived

a formal  hear ing and consented to  the issuance of  a  dec is ion

wi thout  the in t roduct ion of  addi t ional  ev idence.

ISST'ES

I .  Are the assessments barred by the expi rat ion of  the

S ta tu te  o f  L im i ta t i ons?

fr .  Did the act iv i t ies of  the taxpayer ,  dr l  oyster  dredger ,

const i tu te the carry ing on of  an unincorporated business?

I I I .  D id  the  ga in  on  the  sa le  o f  t he  asse ts  o f  t he  taxpaye r ' s

business const i tu te ord inary income or  capi ta l  ga in as def ined

in sect ion L23L of  the In ternal  Revenue Code?
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FINDINGS OF FACT

1.  In  1959,  pet i t ioner ,  J ,  Waldron Bayles,  was the so le

proprietor of an oyster dredging business in Long Island Sound.

In connection with this business he owned f ive oyster ships,

certain equipment and marine supplies and numerous franchises

and leaseholds to oyster beds. fn the course of his business

operations petit ioner would clean his growing beds in hopes that

the seeds of the oysters would set in the beds. The growing

oysters would then be moved to the fattening beds where they

would grow to commercial size in four to f ive years. Petit ioner

would then dredge the oyster beds and sell  the oysters,

2.  On November 30,  1959,  pet i t ioner ,  J .  Waldron Bayles,

so ld h is  ent i re  oyster  bus iness,  Under  the terms of ' the agree-

ment the five oyster ships including equipment and marine supplies

we re  so ld  f o r  $120 ,000 .00 .  O f  t he  $120 ,000 .00 ,  $40 ,000 .00  was  t o

be paid in cash upon signing of the agreement and the remaining

$80 ,000 ,0O was  to  be  pa id  i n  f ou r  equa l  i ns ta l lmen ts  o f  $20 ,000 .00

on or before the 30th of November for each of the successive years.

3.  Pet i t ioners,  J .  Waldron and L i l l ian Bayles,  f i led New York

State combined income tax returns for the years 1950 through 1963.

They filed no New York State unincorporated business tax returns

for  the years 1960 through 1963.

4.  On November 25,  L964,  pet i t ioners,  J .  Waldron and L i l l ian

Bayles' Federal income tax returns for the years L96O and 1961

were adjusted.  On Apr i l  25,  1965,  pet i t ioners '  Federa l  income

tax returns for the years L962 and 1963 were adjusted.
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A11 adjustments ref lected the d isa l l -owance as a capi ta l  ga in

al-Iowance of income received for the sale of the oysters.

5 .  On  Apr i l  2 ' 7 ,  L966 ,  pe t i t i one rs ,  J .  Wa ld ron  and  L i l l i an  Bay les ,

notif ied the Income Tax Bureau that Lheir Federal income tax

returns for  the years 1960 through 1963 were adjusted.

6.  On March 11,  1968,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioners,  J ,  Waldron and

Li l l . ian Bayles,  d isa l lowing capi ta l  ga ins c la imed on the sa le

of oysters and increasing the taxabl-e personal income cf, peti-

t i one rs  by  $73 ,377 .57  f o r  1960 ,  $L92 ,2O7 .3O fo r  1951 - ,  $96 ,O47 .57

for  L962 and $16,383.25 for  l -963.  Unincorporated business income

was  a l so  assessed  aga ins t  pe t i t i one rs  i n  t he  amoun t  o f  $152 ,93L .84

fo r  1960 ,  $377 ,797 .57  f o r  1961 ,  $434 ,745 .96  f o r  L962  and  $59 ,655 .66

for  1963.  Accord ingly  a Not ice of  Def ic iency was issued increasing

pe t i t i one rs 'pe rsona l  i ncome tax  by  $37 ,068 .81  fo r  t he  yea rs  1960

thro lgh 1963.  Unincorporated business tax was assessed for

$39 ,405 .24 .  A  pena l t y  o f  $9 ,851 .32  was  assessed  aga ins t  pe t i -

t ioner  for  fa i lure to  f i le  an unincorporated business tax return

under  sec t i on  685 (a )  o f  t he  Tax  Law.  A  pena l t y  o f  $242 .51  was

assessed for  fa i lure to  f i te  a dec larat ion or  underpayment  of

est imated tax for  the years 1960 and L96L under  sect ion 085 (c)

of the Tax Law. The Notice of Deficiency was for the sum, of

$ l _12  , 56L .47  .

CONCLUSIONS OF I,AW

A. That  the Statute of  L imi ta t ions for  assessment  of  personal

income tax had not  expi red s ince pet i t ioners,  J .  Waldron and
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Lil l ian Bayles, fai led to comply with section 659 of the Tax Law

in noL reporting a change or correction increasing their Federal

taxable income within 90 days of such change, Itrat the Income

Tax Bureau did comply with section 683 of the Tax Law in assessing

tax due within three years after notif ication of Federal adjust-

ments.

B. That the Statute of Limitations for assessment of unin-

corporated business tax had not expired since no return was f i led

pursuant  to  sect ion 683 (c)  (1)  (A)  of  the Tax Law.

C. That the activit ies engaged in by petit ioners, J. Waldron

and Li l l ian Bayles, can be classif ied as an unincorporated business

as defined in section 7O3 of the Tax Law.

D. That the oysters cannot be considered in determining

capi ta l  ga ins or  losses s ince i t  cannot  be c lass i f ied as a capi ta l

asset  under  sect ion L22L(L)  of  the In ternal  Revenue Code,

E. That the income received from the sale of the oysters is

ordinary income and not a capital gain.

F. That the petit ion of i I .  Waldron and Li l l ian Bayles is

denied and the Not ice of  Def ic iency issued March 1I ,  1968,  is

susta ined.

DATD: Albany, New York
Augus t  28 ,  L973

STATE TA)C COMMISSION

a

COMMISSIONER

COMMISSIONER


