
STATE OF NEW YORK
STATE TAX COM}IISSION

ln the llatter of the Petitlon

of

iTOHN T. WHITELY

For a Redetermination of a DeficLencv
a Refund of Personal Income
Taxes under Art icte(s) 22 of
Tax law for the (Vear(s) 1963 and

1 964

State of New York
County of Albany

Lynn Wilson , belng duly sworn, deposes and 3ay3 that

she is an ecrployee of ttre Department of Taxation and Finaneer over 18 years of

age, and that on the 28th day of June , L972, she served the rl thln

l{otice of Decision (or Deterrnination) by (eertified) maLl r.ipon JOHN T. I{IIITELY

(representatlve of) the petitloner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

rrrapper addressed as follows: ilohn T. v,lhitely
245 Park Avenue
New York, New York

and by depositing same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post 0fflce Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitl.oner herein and that the address set forth on said wraPPer is the laet

known address of the (repreaentatlve of the) petitLoner.

to before me this

ATFTDAVIT OP I.IAIIINC
oF NOTTCE 0r DECrStOll
BY (CERTIFIED) l,tAlt

or

the

day of Junq ,  1972.



STATE OF }IEW YORK
STATE TAX COMXISSION

ln the llatter of the Petition
:

of

JOIIN T. WIIITELY
:

For a Redetermination of a Deficlency or

AFFIDAVIT OF }fAILI}IG
OF NOTICE OT DECISION
BY (CERTIFIED) l,talt

a Refund of Personal Income
Taxes under Art icle(s) ZZ of the
Tax Law for the (Year(s1 1963 and :

L964

State of New York
CounW of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agey and that on the28th day of June , L972, she served the wlthin

ilotice of Decision (or Determlnation) by (certified) maLl upon ALFRED J. CRONIN

c/o MURPIIY, LANIER & (representatlve of) the petitloner ln the wlthin
QUINN

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald
Alfred 'J. Cronin

wrapper addressed as follows: c/o Murphy, Lanier & Quinn
331 Madison Avenue
New York, New York 10017

and by depositing same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Departnrent withln the State of l{ew York.

ltrat deponent further says that the said addressee is the (representative

of) petttLoner herein and that the address set forth on said wraPPer is the laat

known address of the (repreeentatlve of the) Petitloner.

Sworn to before rne this

2 day of ,.Tune ,  L972.



DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOi 2I4A

sI TE C tPrrt
AttAilY. N. Y. tltt6

AREA COOE 518

457 -2655 ,  6 .7

D[!!EDr Albany, Nen^r York
ilur. 18, 1t?1

dtohr !. hltrly
2at FLrt lrwe
lr tortr l1r ltorh

D.rr f|r. Sltrlyr
Please take notice of the EmIStC
of the State Tax Commission enclosed herewith.

Please take further notice tha
Sec t i on (s )  6 tO  o f
proceeding in court to review
sion must be commenced within
f rom the date of  th is  not ice.

t pursuant to
the Tax Law, any
an adverse deci-
I mntfir

Any inquiries coneerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
fhese wil l  be referred to the proper party for
rep1y.

Very truly yours,

tlul l. €&rra
HEARING OFFTCER

Representative

STATE OF NEW YORK

STAT E TAX Cot\,tt\4lSStoN

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E I . I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

t tAt l  ?t r  coMMt33lol t .

HEAiITC U] ' IT

EOUARO ROOK

ttctElARV t0
c0Lxt t t IoN

AO0iE93 VOUi iEPLY TO

B:c .

cc :  Pe t i t i one r '
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

,JOHN T. WHITELY

for Redetermination of Deficiency or
for Refund of Personal fncome Tax
under Art icle 22 of the Tax Law for
the Years 1963 and L964.

DECISION

Pet i t ioner ,  John T.  Whi te ly ,  has f i led pet i t ions for  redeter-

mination of deficiency or for refund of personal ineome tax under

Ar t ic le  22 of  the Tax Law for  the years 1963 and L964.  ( f i le  Nos.

3-847L499 and 29003636) .  A formal  hear ing was held before Paul  B.

Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

BO Centre Street, New York, New York, on February 1-6, L972, dt

9z2O A .M.  Pe t i t i one r  appeared  by  A l f red  J .  C ron in ,  C .P .A .  The

Income Tax Bureau appeared by Saul Heckelman, Esq., (Alexander

We iss ,  Esq . ,  o f  Counse l ) .

ISSUES

I .  Was petit ioner, John T. Whitely, a resident of New York

State dur ing the year  L964?

II. Did petit ioner, John T. lr l tr i tely, substantiate home main-

tenance expenses in the sum of $771.15 and legal expenses in the

sum o f  S lB4 .30  fo r  t he  yea r  1963?

II1. May the Income Tax Bureau, by motion at the formal hearing,

amend the Statement of Audit Changes issued against petit ioner,

John T. v'Ihitely, for the year 1963 to raise, for the f irst t ime,

the issue of  h is  res idence for  sa id year?

FINDINGS OF FACT

I. Petit ioner, John T. hltr i tely, and his wife, orr March 13, L964

fi led a New York State combined resident income tax return for the
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per iod January L,  1963 to June 1,  1963.  On March 22,  L965,  he

fi led an amended New York State income tax resident return for

the period January 1, 1963 to June L, 1963 and an amended New York

State income tax nonresident return for the period from June 1, 1963

to December 31, 1963. TLre amended returns were received by the

Income Tax Bureau on March 30, 1965.

2. Petit ioner, John T. Whitely, f i led a New York State income

tax nonresident return for the period from January l ,  L964 to

September 30, L964. He f i led a New York State income tax resident

return for the period from October L, 1964 to December 31, L964.

3. On AugusL 9, 1965, the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioner, John T. Whitely, disal-

lowing for the year 1963 home maintenance expenses in the sum of

$77L .L5 ,  l ega l  expenses  i n  the  sum o f  $1 ,009 .92  and  a  bad  deb t

deduct ion in  the sum of  $3,688.80.  I t  imposed addi t ional  personal

income tax due in  the sum of  $L,L92.92 as a resul t  o f  the d isa l lowance

of  the aforesaid deduct ions.  In  accordance wi th  the aforesaid

Statement of Audit Ctranges, i t  issued a Notice of Deficiency in

the sum of  $1,  28 7 .28 .

4. On November 27, L967, the Income Tax Bureau issued a

Statement of Audit CLranges against petit ioner, John T. White1y,

imposing addit ional personal income tax due for the year 1964 in

the sum of  $933.57 upon the grounds that  he was a res ident  o f

New York State for the entire taxable year. In aceordance with

the aforesaid Statement of Audit Ctranges, i t  issued a Notice of

De f i c i ency  i n  t he  sum o f  $1 ,080 .11 .

5. At the formal hearing, the Income Tax Bureau moved to

amend the Statement of Audit Changes and Notice of Deficiency

issued against  pet i t ioner ,  John T.  Whi te ly ,  for  the year  1963

so as to increase the amount of the deficiency based upon the

contention that he had been a resident of New York State for the

ent i re  year .
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6.  At  the formal  hear ing,  pet i t ioner ,  John T.  Whi te ly 's

representative conceded that a bad debt deduction in the sum of

$3,688.80 and lega1 expenses in  the sum of  $825.62 for  the year

1963 were proper ly  d isa l lowed.

7. Petit ioner, , fohn T. Whitely, purchased a home in Sands

Point, New York in 1952. He l ived there with his wife and children

unti l  late in 1961, dt which t ime his wife and children moved to

For t  Lauderdale,  F lor ida.  He was subsequent ly  d ivorced in  1965.

He l ived in the Sands Point home unti l  June, L962. He rented his

home commencing June 1, L962. He then leased an apartment in

New York City commencing September 1, L962. He resided in the

apar tment  unt i l  June 1,  1963.  On June L,  1963,  he went  to  l ive

in the home of his parents in Greenwich, Connecticut. The house

was l is ted for  sa le on June 1,  1963.  On October  1,  L964,  he le f t

the home of his parents and leased an apartment in New York City.

He rented his Sands Point home unti l  June of 1963, when the tenant

was evicted for nonpayment of rent. The Sands Point home remained

unoccupied unt i l  i t  was so ld on March 24,  1965.

B. Petit ioner, John T. hlhitely, did not register to vote in

Connecticut during t l .e period June 1, 1963 through October L, 1964.

He last voted in New York State prior to moving to Connecticut.

He did not have a wil l .  He maintained his memberships in the

Sands Point Bath Club and the Sands Point GoIf Club during this

period. He maintained his personal bank accounts in New York City.

He did not maintain any bank accounts in Connecticut.

9 .  Tn mid 1961,  pet i t ioner ,  John T.  Whi te ly ,  res igned h is

posi t ion as execut ive v ice pres ident  o f  W.P.  Grace & Co.  and

accepted a posi t ion as pres ident  and ch ief  execut ive of f icer  o f

Amerace Corporation. During the years L962 and 1963, Amerace

Corporation explored the possibi l i t ies of relocating their corporate

off ices from New York City to Connecticut. Subsequently, the

relocation plans were tabled and no move was made.
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I0. Petit ioner, John T. hltr i tely, spent more than 30 days in

New York State during each of t tre years 1963 and L964.

l l .  Petit ioner, John T. Wtritely, fai led to submit documentary

or other suff icient evidence to prove that he incurred home main-

tenance expenses in the sum of $771.15 and legal expenses in the

sum of  $184.30 dur ing the year  1963.

CONCLUSIONS OF LAW

A. ltrat during the year L964, petit ioner, i lohn T. l{hitely,

was domici led in New York State and spent more than 30 days in

New York State and, therefore, during said year, his income was

subject to the New York StaLe personal income tax as a resident

individual in accordance wittr tl'e meaning and intent of section

605 (a)  ( f  )  o f  the Tax Law and 20 r i rYCRR LO2-2-

B. Ttrat petit ioner, John T. Whitely, fai led to substantiate

$771. f5 in  at leged home maintenance expenses and $184.30 in

al leged legaI expenses for the year L963, since he did not submit

documentary or other suff icient evidence to support his claim and

accordingly said i temized deductions htere properly disal lowed-

C. That since petit ioner, Jotrn T. Whitely's amended resident

and nonresident New York State income tax returns for ttre year 1963

were f i led on March 30, 1965, the Income Tax Bureau had unti l

March 30,  1968,  to  assess an addi t ional  tax against  h im in  accor-

dance with the meaning and intent of section 683 (a) of the Tax Law,

as none of the exceptions set forth in section 683 (c) of the Tax

Law applied. Ttre Statement of Audit Clranges and Notice of Deficiency

issued August 9, 1965, concerned itself solely with ttre disal lowance

of  cer ta in  a l leged expenses c la imed for  the year  1963.  I t  ra ised

no issue as to the period of his residence during said year. The

Income Tax Bureau could not properly raise the issue of residence

at the formal trearing, which was conducted more than three years

from the date of the f i l ing of t tre returns, where such issue was
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not raised on ttre original Statement of Audit Clranges issued

within the three-year statutory period. Such attempted addit ional

assessment was barred by the l imitation on assessments set forth

in  sect ion 683(a)  of  the Tax Law.

D. That the petit ions of John T. Wtritely are denied and

the motion of the Income Tax Bureau to amend the Statement of

Audit CIranges and Notice of Deficiency for ttre year 1963 is

denied and the not ices of  def ic iency issued August  9 ,  1965 and

November 27,  L967,  are susta ined.

AIbany,

ft-*
DATED: New York

e&) /?22,

STATE TAX COMMISSION

hr*"jfi^r tC"" ,"z
COMMISSIONER


