
STATE OF I{EW YORK
STATE TAX COMXISSION

In the l' latter of the Petitlon

o t
AFTIDAVIT OF },IAItING
oF roTrcE 0r DECISIOII
BY (CERTIFIED) l,'AIt

For a Redetermination of a Defieiency or
a Refund of Personal Income :
Taxes under Art icle(s) ZZ of the
Tax law for the (Vear(s) 1965 :

State of New York
Countv of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agee and that on the 9th day of May , L9 72, she served the wlthln

Notice of Decision (or Determination) by (certified) mall upon Stanley B. &

Mildred S. Tunick (representatlve of) the petitloner in the wtthitt

proceedingt by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Stanley B. & ltildred S. Tunick
252 Detr'Iott Avenue
Rockvil le Centre, New York 11570

and by deposlting same enclosed in a postpald properly addressed wraPPer ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Post Office Department withln the State of Ner York.

Ttrat deponent further says that the said addressee ie the (representative

of) petttl,one.r hereln and that the address set forth on said H.aPPer is the lart

known address of the (representatlve of the) petitloner.

STAT\TTEY B. & MTLDRED S. TUNICK:

Sworn

9rh

to before

day of

me this

!.[ay

-n-/

,  l 97Z

i /  / 1) ('>
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A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROol,{ 2I4A

STATE CAMPUS
ALBANY, N. Y. 122n

AREA COOE 518

457 -2655 ,  6 ,  7

^  r  L ^ ^ . .  N e w  Y o r k
h t r6 r  
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stATE IAX COMMt53TOX

HEAiI I IG UXIT

EDWARO ROOK

sEciEtARY tO
c0MMt33toi l

ADORESS YOUR REPLY TO

lry 9f lt?t

tt&lry l. 3 lllldrrd 8, lullcn
3tt grhtt fvnsr
bcftdur €ot'l|. Ir tor* Ilt?O

ntr lr. I fl. lfsicifsl

Please take not ice of the m11lgt of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )

6tO f  the Tax Law any Proceeding
ir i  court  to review an adverse decision must be commenced
wi th in  i  lh t6 f  a f te r  the  da te  o f  th is  no t ice .

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the propqr party for reply.

Very truly yourst

M
$trl e. nRlgbt

H e a r i n g  O f f i c e r

cc  Pet i t ioner '  s  Representa t ive
Law Buretu
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STATE OF NEW YORK

STATE Tru( COMMISSION

In the Matter of the Petit ion

o f

STANLEY B. & M]LDRED S. TUNICK

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Personal fncome Taxes
under Art icle 22 of Lhe Tax Law for the
Year  1965 .

DECISION

Stanley B.  and Mi ldred S.  Tunick f i led a pet i t ion pursuant

to section 689 of the Tax Law for refund of personal income tax

imposed under ArLicIe 22 of the Tax Law for the year 1965.

A  hea r ing  was  he ld  on  Oc tobe r  13 ,  L97L ,  d t  t he  o f f i ces  o f

the State Tax Commiss ion,  B0 Centre Street ,  New York Ci ty ,  before

Nigel G. Wright, Hearing Off icer. The petit ioner appeared in

person'. The Income Tax Bureau was represented by Edward H. Best,

Esq.  (Francis  X.  eoy lan,  Esg.  ,  a f  Counsel ) .  The record of  sa id

hearing has been duly examined and considered.

ISSUE

The issue in this case is whether petit ioners may comput.e

their New York adjusted gross income by modifying their federal

adjusted gross income by reason of the sale of property on which

accelerated depreciation had been taken prior to 1960 for federal

purposes but not for New York purposes and vrhich has been sold

without a gain for federal purposes.
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FINDINGS OF FACT

I.  Pet i t ioners were par t ic ipants in  rea l  estate syndicates

which owned the Hotel Astor and the Hotel Manhattan. Ttrey had

acquired their interests in L956 and 1958. Both syndicates

used accelerated depreciation for ttre purposes of the federal

income tax and their own bookkeeping. rn 1965, petit ioners sold

their interests for book value sustaining no gain or ross for

federa l  tax purposes.

2. For New York income tax purposes aceelerated depreciation

was neittrer taken nor al lowable prior to January 1, 1960. Hence,

on December 31, 1959, the adjusted basis of petit ioners, property

was higher for New York purposes than for federal purposes.

3.  The amount  of  the refund c la imed is  $133.90.

CONCLUSIONS OF LAW

The asserted modif ication cannot be made. Whi1e it  may

appear that pet. i t ioners suffered a loss which should be a1lowed,

section 6L2 (c) of the Tax Law, providing for subtracting from

federal adjusted gross income, does not cover the situation herein.

Section 6L2 (c) (a) applies only where and to the extent that there

is a gain included in federal adjusted gross income. Ttrere being

no gain here, r lo adjustment can be made. (See Regulation 20 NYCRR

116 .3  (d )  ( 6 )  .  )

DECISION

The petit ion is denied. TLre claim for refund is denied.

DATED: A1bany, New York

m^-?- I r{|zs--
f

STATE TAX COMMISSION

COMMISSIONER


