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STA1T OF TEl{ YORK
STATE TAX COTfiISSIO}I

In thc ldattcr of the Petltlon

of
ATFIDAYII OT UAILINE
oF notrcE 0r DBcrgrcx
BY (CER?rrrDD) rrn,

ITARRY A. NOONAI{ & CECILE L. NOONA$T

For a Redaternlnatlon of a Deflelency or
a Refuad of Unincorporated Businessr
Taxee under Article(s) ZZ of the
Tax law for the (vear(s) 1961 & 1962:

State of lfetr York
County of Albany

Martha Funaro , belng duly sworns deposee and reyr that

she is an employee of the llepartnent of Taxatlon and Flnanecr ovs L8 years of

agel and that on the 2nd day of August : , L972 I shc rervcd thc rlthln

lfotice of Decielon (or DetenrLnatlon) by (ccrttfted) nall upon IIarry A. Noonan

Cecile L. Noonan (repreeentatlve of) the petl.tloncr tn thc rlthtn

proceedlngl by encloalng a true copy thereof ln a seeurely acaled p,oetpatd

wraPper addresged as fol'lors: IIarry A. & Cecile L. Noonan

*13-:;'tlll, T3* York
and by dcpoattlng eme errclosed Ln a postpeld properly addreescd rrappea ln a

(post offlce on ofFlclal depository) under the excluglvc care end cuttedy of

the tlnlted States Post Offlce Depar{ncrrt wlthin the gtate of lfer YorL.

That deponent further BryE that the cald addrestce ls thc (repreecltatlve

of) petttl.oner herein and that the addrcgs s€t forth on ;aid rrepp€r ts the lact

known address of the (re;reaentatlvc of thc) trntltlmer.

Sworn to before ne thls

2nd day of August '  L9 '72



STATE OF NEW YORK

STATE TAX COIWIISSION

N O R M A N  F .  G A L L M A N ,  A C T I T { G  P R E S I O € N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOT42I4A

STATE CATPUS
AlSttfv. t{. t. t2226

AREA COOE 518

4 5 7 - 2 6 5 5 ,  5 ,  7

htetr Albany, New york

tY^l t  t^r  coMMtst tor

HEAitr6 uxtT

EOUARO ROOK

3tciETAiV tO
coraMf SS toil

ADDiESS YOUI iEPLY TO

&gnrt 3r lt?l

Brrr f,F. I Fn lnmmr
Please take notice of the llElfl0f
of the State Tax Commission enclolea herewith.

Please take further notice that pursuant to
Section(s) ?tt of the Tax Law, any
proceeding in court to review an adverse deci_
sion must be commenced within { EltDf
f rom the date of  th is  not ice.

tny inquiries concerning the computation of tax
due or refund allowed in accordaice with this
decision or concerning any other matter relative
hereto T?y Ue addressed to the undersigned.
These wil l  be referred to the proper pirty for
repIy .

Bnc.

ec :  Pe t i t i one r , s
Law Bureau

htt t.
HEARING

Representative



STATE OF TEI{ YORK
STATE TAX COIOIISSION

In thc Mattcr of tbe Petl,tion
t

of

HARRY A. NOONAJI & CECILE L. NOONAI,i

t
For a Redcter:nlnation of a Deftcl.ency or
a Refund of Unincorporated Busj-nesd
Taxes under Arttcle(s) 23 of thc
Tax law for the (Year(s) 196l & Lg62 2

AFFIDAYII OT HIILilE
0F norIcE or DEcIgrcx
BY (CERTTFTED) HrIr,

State of Hen York
County of Albany

Martha Funaro , belng duly oworn, depoeec and eayt that

she is an employee of the Departnent of Taxatl.on and Flnanccl ovcr IE yeats of

agel and that on the 2nd day of August , L9 721 she rervcd thc wlthfir

lfo'tlce of lleciclon (or Determlnatlon) by (ecrttfled) naLL upon Milton D. Shaw,C.p.A.

(repreeentatLve of) the petltloner tn thc rlthln

proceedlngr by mcloelng a true copy thereof Ln a seeurely acaled pootpaid

wrapper addreeeed as follorsr Mil_ton D. Stravir, C. p,A.

i:* ffi*i:"ft"*t3l;
and by depoatttng eme errclosed Ln a poetpetd propcrly addreesed rrapper ln a

(post offlce or offlclal delnsttory) under the exclucivc care end ctretedy of

the llnited Stateg Post Offtce l}epartlcnt wtthln the gtate of lfcr torh.

That tleponent further saye that the catd addrectee ls thc (repreeentatlvc

of) petttloner herefn and that the addreas eet frith on aald rrrpp€r 1r the lart

lcaorn addreee of the (repreeentatlvc of thc) pctitloner.

Sworn to before nc thls

2nd day of Auqust ,  L97%
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In the Matter of the Petition

o f

HARRY A. NOONASI AAID CECILE L.
NOONAN

for Red.etermination of Deficiency or
for Refund of Unincorporated Business
Tax under Article 23 of the Tax Law
for the Years 1961 and 1962.

STATE OF NEW YORK

STATE TAX COMMISSTON

DECISION

Petit ioners, Harry A. Noonan and Cecile L. Noonan, have f i led

a petit ion for redetermination of deficiency or for refund of

unincorporated business tax under Art icle 23 of the Tax Law for

t t re  years 1961 and 1962.  (F i le  No.  2-3422815) .  A formal  hear ing

was held before Evelyn King, Hearing Off ieer, at the off ices of

the State Tax Commission, 80 Centre Street, New York, New York,

on October  30,  L967,  dt  10:00 A.M.  Pet i t ioners appeared by

Mi l t on  D .  Shaw,  C .P .A .

ISSUE

Did pet i t ioner ,  Harry  A.  Noonan's  se l t ing act iv i t ies dur ing

the years 196I and L962 constitute the carrying on of an unincor-

porated business?

FINDINGS OF FACT.

1. Petit ioners, Harry A. Noonan and Cecile L. Noonan, f i led

New York State income tax resident returns for the years 1961 and

L962. Ttrey did not f i le New York State unincorporated business tax

returns for  sa id years.

2. On March L, 1965, the Income Tax Bureau issued a Statement

of Audit Clhanges against petit ioners, Harry A. Noonan and Cecile L.

Noonan, imposing unincorporated business tax upon the income received

by petit ioner, Harry A. Noonan, from his acti-vit ies as a salesman
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during ttre years 1960, 196I and 1962, and accordingly issued a

Not ice of  Def ic iency in  t t re  sum of  $3,799.61- .

3. On lt lay 26, 1965, the Income Tax Bureau issued a letter

to petit ioners, Harry A. Noonan and Cecile L. Noonan's representative

cancelling that portion of the Statement of Audit Ctranges and

Notice of Deficisrcy dated March 1, 1965, that related to their

unincorporated business tax l iabi l i ty for Lhe year 1960.

4. Petit ioner, Harry A. Noonan, was a furniture salesman

during the years 1961 and 1962. He represented three unaff i l iated

firms in the sale of furniture. The products sold by him for each

firm were noncompetit ive. He was free to represent other f irms

in noncompeting l ines. He did not have any employees.

5. Tkre f irms for whom petit ioner, Harry A. Noonan, sold

furniture during the years 196l and L962 did not withhold Federal

and New York State income taxes and social security tax from the

commissions paid to him. He was not covered for unemployment

insurance. He was not reimbursed for any of his business e{penses.

He deducted these business expenses on Schedule rrclr of his federal

income tax returns. He maintained an off ice at home where he

kept f i les and records and had the use of a telephone. TLre f irms

for whom he sold merchandise did not exercise any substantial

supervision or control over his sales activit ies and techniques

or over the time tre devoted to sales except to limit the territory

in  which he could se l I .

6. Petit ioner, Cecile L. Noonan, was neither engaged or employed

in an unincorporated business during the years 1961 and 1962.

CONCLUSIONS OF I.,AW

A.

from the

stituted

Elrat the income received by petitioner, Harry A. Noonan,

firms tre represented during the years 1961 and L962 con-

income from his regular business of sell ing furniture and
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not compensation as an employee exempL from the imposition of the

unincorporated business tax in accordance r,r';i.th the meaning and intent

of  sect ion 703(b)  of  the Tax Law.

B. Elrat the aforesaid activit ies of petit ioner, Harry A.

Noonan, during the years 1961 and L962 constituted the carrying

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law.

C. ftrat since petit ioner, Cecile L. Noonan, htas not engaged

in an unincorporated business during the years 1961 and L962,

she was not l iabIe for unincorporated business tax for said years.

D. Ttrat the petition of Harry A. Noonan and Cecile L. Noonan,

is granted to the extent of cancell ing the Notice of Deficiency

issued March I ,  1965,  ds against  pet i t ioner ,  Ceci le  L.  Noonan,  and,

except as so granted, the petit ion is in al l  other respects denied

and the Notice of Deficiency issued March L, 1965, against

petit ioner, Harry A. Noonan, as modif ied by the letter of May 26,

1965 ,  i s  sus ta ined .

DATED: Allcany, New York

ra,.+x-*{,,€zta

STATE TA)( COMMISSION

\ ^

[^^m,^ lf*.^ --


