
STATE OP TEF YORK
$TATE TAX Coillnsslotl

In thc l,lattcr of the Petitlon

of
:

HARVEY K. McCULIOCH & iIULIE A.
McCULLOCH 3

For a Redcternlnatlon of a lleflcl.ency or
a Refirnd of Personal Income r

ATTIDAYIT OT HAII,IIE
oF x0rlcD or DEc$Ior
BY (CERTTFTED) HtIr,

Taxee under Artiel,e(s) ZZ
Tax law for the (Year(s) 1965

of thc

State of New York
County of Albany

Martha Funaro r belng duly cwortr depoaes and rayr that

she is an enployee of the Ilepartnent of Taxatlon and Flnancel ovcr 18 yeara of

agel and that on the 2nd day of Aqgust , L972 r 8hG rcrvcd tbc wlthln

lfotlce of llecielon (or DeEeminatlon) by (ccrtlfted) nafl upon lrarvey K. ]lcCulloch

& ilu1ie A. I'IcCulloch (repreeentative of) the petltloner ln thc rtthtn

proeeedLngl by erreloelng a tnre copy thereof Ln a seeurely eealed lmrtpald

wrapper addressed as forlonss Harvey K. & .Tulie A. l1cculloch

3133"3i;, H5x?3d 
Ridee Road

and by depoeitlng same encLosed in a postpald lrropcrly addresscd rrapper tn a

(post offl,ce on offlclal. deposttory) under the exclucl,vc care and eurtedy of

the tlnlted States Post Offlce Departncnt wlthin the gtate of lla York.

Tttat deponent frrther Bays that the sald addrearee le thc (repreeeatatlve

of) petltl.oner hereLn and that the address eet forth on cald yrlppcr le the Lart

kaom address of the (relneeentatlve of thc) lntltloner.

Srorn to before ne thls

2nd- day of August ,  Lg72



STATE OF NEW YORK

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  ^ C T I N G  P R E S I O E N I

A .  B F I U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOft 2lltA

STATE CAXPUI
Att itY, l{. Y. n2t6

AREA COOE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

DLtGdl Albany, New York

lugutt l, 19?t

Strvry t" & JuX.Lr A. relrll'od
6750 80. Ioekrcod ffigr nord
Srrrgotr, Florl.dr

Dltr t&. & t$s. f,s€ullocfrr

Please take notice of the DIg$tlOf
of the State Tax Commission enclosed herewith.

Please take furttrer notice that pursuant to
section(s) 690 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 bnt}f
f rom the date of  th is  not ice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
reply.

t t^ l t  TAr coMMt93tol l

, tEAttxc wtT

EOIARD ROOX

stctEtltY to
c0MMr9 ! l oX

ADDIgss VOUN iEPLY TO

Enc .

ec :  Pe t i t i one r '
Law Bureau

s Representative

OFFICER
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

HARVEY K. McCULIOCH AIID JIILIE A. i\4cCIJLIOCH

for Redetermination of Deficiency or for
Refund of Personal Income Tax under
Article 22 of the Tax Law for the year 1965.

:  DECISION

Petitioners, Harvey K. ltdcCulloch and Julie A. It4cCu1loch, have

fi led petit ions for redetermination of deficiency or for refund

of personal income tax und.er Article 22 of E}re Tax Law for the

year  1965.  (F i le  No.  3819L472) .  on october  4,  L97r ,  they advised

the State Tax Commission that they waived a formal hearing and

consented to the issuing of a decision without tJre introduction

of additional evidence on their part. Etre State Tax Commission

renders tJ:e fol lowing decision after a review by it  of the entire

record contained in the f i le.

ISSUE

Did pet i t ioners,

properly deduct from

depreciation deducted

depreciation incurred

New York State while

Harvey K. ItlcCulloch and Julie A. IttrcCulloch,

their New York gross income for the year 1965,

on prior federal income tax returns for

on business property located outside of

they were nonresidents of New York State?

FINDINGS OF FACT

1. Petitioners, Harvey K. ivlcCulloch and Julie A. l"tcCulloch,

filed a New York State combined income tax return for the year 1965.

On line 4 of said return, they subtracted from their New York State

gross income the insta l lment  prof i t ,  in  the to ta l  sum of  ;3 ,7ss.34,

on the sale of a guest house business located outside of New York

State.
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2. On AugusL 26, 1968, the Ineome Tax Bureau issued state-

ments of audit changes against petit ioners, Harvey K. I ' lcCulloch

and Julie A. i t4cCulloch, disal lowing the aforesaid modif ication.

It also al lowed a deduction on the loss on a business in the

sum of $153.49. In accordance with the aforesaid statements of

audit changes, i t  issued a Notice of Deficiency against petit ioner,

Harvey K. IvlcCul-loch, in ttre sum of $193.42 and a Notice of Deficiency

against petit ioner, Jul ie A. I ' lcCulloch, in tJ:e sum of $43.45.

3. Petit ioners, Harvey McCulloctr and Julie l"IcCulloch, purchased

a suilrmer guest house in Westf ield, New Jersey in 1953. The purchase

price plus subsequent capital improvements and furniture and equip-

ment purchases totaled $2L,698.63. Ttrey operated tJre guest house

for profi t  unti l  May, 1965, when they sold the property for a net

sa le pr ice of  $27,485.34.  Between 1953 and L962,  they took deduc-

t ions for depreciation on their federal ineome tax returns total ing

$19,793.63,  resul t ing in  an adjusted basis  for  the proper ty  of

$ I ,905 .00 .  The i r  ne t  ga in  on  the  sa le  o f  t he  p rope r t y  was  $25 ,580 .34 .

F i f ty  percent  o f  the net  ga in,  or  $12,790.17,  was taxable s ince the

transaetion constituted the sale of a capital asset. Ttreir capital

gain was reported on an instal lment sale basis. Ttre taxable instal l-

men t  was  $3 ,755 .34  i n  the  yea r  1965 .

4. Petit ioners, Harvey K. McCulloch and Julie A. IvlcCulloch,

were nonresidents of the State of New York from 1953 until November,

L962, when they purchased a one family home in New Rochelle and

moved to New York. Petitioner, Harvey K. IvlcCulloch, worked in

New York State and filed nonresident income tax returns during

said years. Ttrey did not deduct on the New York State returns

the depreciation deducted on their federal returns in connection

with the guest house business in Westf ield, New Jersey.
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CONCLUSIONS OF LAW

A. that since petit ioners, Harvey K. McCulloch and i lul ie A.

McCulloch, were nonresidents of New York State between 1953 and

L962, they were not required to report the income or permitted to

deduct the depreciation incurred in connection with their guest

house business located in New Jersey to New York State, although

said income and depreciation were reported on their federal income

tax returns for said years.

B. That there is no provision in the 1aw that permits a resident

individual to subtract from his New York gross income in the year of

the receipt of income from the sale of a business located outside of

New York State, depreciation deducted from business income on his

prior federal income tax returns on said business property while he

was a nonresident of New York State.

c. That the modif ication set forth in section 6L2 (c) ( ) of the

Tax Law only applies where the taxpayer, pf, ior to 1960, was required

under Art icle 16 of the Tax Law to use a different method of deprecia-

t ion or other adjustment on his New York State return than he used on

his federal return, result ing in a higher adjusted basis for New York

income tax purposes. The income from the property in question must

have to have been subject to New York State income tax in the years

prior to 1960 in order for this modif ication to be applicable.

D. That the New York adjusted gross income of petit ioners,

Harvey K. McCulloch and ilulie A. McCulloch, during the year 1965

vrhen they were residents of New York State was their federal adjusted

gross income for said year, without any modif ications, in accordance

with meaning and intent of section 5L2 of the Tax Law.
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E.  That  the pet i t ions of  Harvey K.

McCulloch are denied and the notices of

1968e dre susta ined.

DATED: Albany, New STATE TA>( COMMISSION

McCulloch

def ic iency

and Julie A.

issued August  26,

/ry"/t-'
York

/ q7"1

COMMISSIONER


