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STATE OF NEW YORK
STAfE ?AX COiIHISSION

In the Matter the Petitlon

or

the
& !

of

of

EI.O4ER LUCHTERTTAND

For a Redetennination of a Defleiency
a Refund of personal Income

AFFIDAVIT OF MAITI}IG
OF IIOTICE OF DECISTON
BY (CERTTFTED) trAIL

Taxes under Article(s) ZZ of
Tax l,aw for the (year(s) Lg64, Lg6S

State of New York
CounW of Albany

Martha Funaro , belng duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over l8 years of

ager and that on the 29th day of March ) Lq 72, she served the wlthin

Notice of Decision (or Determination) by (eertlfied) mall ripon Elmer Luchterhand

(representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: E1mer Luchterhand
46 Overton Road
Scarsdale, New York 10583

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposftory) under the exclugive care and cuetody of

the UnLted States Post 0ffice Department withln the State of New york.

That deponent further says that the said addressee is the (representative

of) petttLoner hereLn and that the address set forth on said i{Tapper is the lact

known address of the (repreeentatlve of the) petitioner.

Sworn to before rne this

2gLhday of March , L972.
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STATE OF I.IEW YORK
STATE TAX COI.IXISSION

In the Matter of the Petition

of

EIMER LUCHTERHAND

For a Redetennination of a Deficiency
a Refund of personal Income

AFFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFTED) lrAlr

or

the
& !

Taxes under Article(s\ ZZ of
Tax law for the (vear(s) ],964, Lg65

State of New York
CounW of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

ager and that on the 2gt,]nday of March , L972, she served the wlthin

Notice of Decision (or Deternination) by (eerttfied) mall upon David M.

Furman,  C.  P.  A. (representatlve of) the petitLoner in the wlthin

proeeedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wraPper addressed as fol lows: David M. Furman, C.p.A.
402 Mamaroneck Avenue
White Plains, New York 10605

and by deposlting same enclosed in a postpald properly addressed r*rapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post Office Departnrent withln the State of New York.

llrat deponent further says that the said addressee ie the (representative

of) petttloner herein and that the addrees set forth on said t*?apper ie the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

29t:h day of March , L9 72



DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOfvl2l4A

STATE CAMPUS
ALBAI{Y. N. Y. 12226

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

OUtflt Albany, New York

tfict lSr lt?t

llff lnttmW
13 Orrrh DS
tlmrdrlr' n e*t l0ttt

fft! *. lrttslufr

Please take notice of the ffi;rcf
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to l|d0l"il
the Tax Law any proceeding in court to revidw an adverse
must be commenced within a blttbf
the date of this notice.

//
\'{/

/  a ,

,h[/tA

I

tlrrgr l- lrE
HEARING OFFICER

STATE OF NEW YORK
STATE TAX COMMtSStON

HEAir{6 UXtT

EOTARO ROOK
gECiETARY TO
coMt t33tox

ADORE3S VOUR iEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T T N G  p R E S t D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

of

tOO ot
decision

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter telat-

ing hereto may be addtessed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

Petit ioner's Reptesentative

Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petition

o f

EI,IqER LUCHTERHA}ID

for Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the Years 1964,  1965 and L966.

DECISTON

Elmer Luchterhand petit ioned for redetermination of a deficiency

or for refund of personal income taxes under ArLicIe 22 of the Tax

Law for  the years L964,  1965 and L966.

A formal hearing was held before Lawrence A. Newman, Hearing

Off icer ,  in  the of f ices of  the State Tax Commiss ion in  the Ci ty  of

New York on JuLy 22, 1971. TLre petit ioner appeared and was represented

by  Dav id  M.  Fu rman ,  C .P .A .  Edward  H .  Bes t ,  EsQ. ,  (So lomon  S ies ,  Esg .

of Counsel) represented the Income Tax Bureau.

ISSUE

Whether the petit ioner was a resident of the State of New York,

for  income tax purposes,  dur ing the years 1964,  1965 and L966,  wi th in

the meaning and intent of section 605 of the Tax Law.

FINDINGS OF FACT

1.. Elmer Luchterhand and Patricia Luchterhand, his wife, joint ly

f i led United States ind.ividual income tax returns for ttre years L964,

1965 and 1966. Ttre home address appearing on the tax returns was

46 Over ton Road,  Scarsdale,  New York.

2. For the years L964, L965 and L966, Elmer Luchtertrand f i led

separate New York State income tax nonresident returns, l ist ing his

home address as 315 ftrornton Street, Hamden, Connecticut.

3. For the years 1964, 1965 and L966, Patricia Luchterhand f i led

separate New York State income tax resident returns, l ist ing her home

address as 46 Over ton Road,  Scarsdale,  New York.
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4.  On Apr i l  10,  1968,  the Income Tax Bureau issued a Not ice

of  Def ic iency,  under  F i le  No.  53233492,  for  the years 1964,  1965

and  L966 ,  i n  t he  amoun t  o f  $2 ,3L6 .7O,  p lus  i n te res t .

The deficiency was based on a determination by the Income Tax

Bureau that the petit ioner was a resident of the State of New York

for  income tax purposes,  and therefore,  a l l  o f  h is  income,  earned

wittr in and without the State, was taxable.

5.  A pet i t ion for  redeterminat ion of  the def ic iency was t imely

fi led on behalf of Mr. Luchterhand.

6.  The pet i t ioner  and h is  wi fe  purchased in  the year  1958,  ds

tenants by the entirety, a home located aE 46 Overton Road, Scarsdale,

New York. they occupj-ed the house together with their two children.

the petit ioner at the t ime was on the faculty of Sarah Lawrence College.

7.  fn  the year  L962 and unt i l  L967,  the pet i t ioner  was employed

as research director with Community Progress, Inc. Ttre corporation

was created for the purpose of making irpdepth studies of social

problems and behavior among teenagers in the inner city areas of

New Haven and Bridgeport, Connecticut. The activity was f inancial ly

supported by the Ford Foundation, the Federal Government, and Yale

University. During the same period, the petit ioner was a research

associate at Yale University, and taught one course at Albertus Magnus

CoI Iege,  in  Connect icut .

B.  Dur ing the term of  h is  pos i t ion,  t t re  pet i t ioner  leased a

furnished apartment in Hamden, Connecticut on a month-to-month basis,

a t  a  ren ta l  o f  $70 .00  pe r  mon th .

9. During the period. of employment in Connecticut, the petit ioner

v is i ted wiLh h is  fami ly  in  New York State but  he could not  recal l  or

substantiate the number of days tte was present within New York State.

10.  The pet i t ioner 's  name appears on the voter  reg is t rat ion l is ts

in Hamden, Connecticut during the years 1964, 1965 and L966. In the

year  1963,  the pet i t ioner  reg is tered h is  automobi le  in  the State of
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Connect icut ,  and held an operator 's  l icense issued by the same

State.  In  the years L964,  L965 and L966,  the pet i t ioner  pa id a

personal property tax based on ttre value of his L956 Volkswagen

automobile to the Town of Hamden. The petit ioner and his wife

maintained a joint savings account in the City i f  New Haven.

11. His employment was concluded due to the exhaustion of

support ing funds for ttre projects, and the petit ioner then turned

to New York state for further employment in his f ield' He currently

res ides wi th  t r is  wi fe  in  Scarsdale,  New York.

12. TLre petit ioner conceded that he was domici led and resident

in the State of New York prior to his employment in Connecticut.

13.  Dur ing the years 1964,  1965 and 1966,  the pet i t ioner  r4tas

domici led in the State of New York, and maintained a pennanent place

of abode both in the States of New York and Connecticut.

L4. TLre petit ioner has fai led to prove that he did not spend

any part of more Lhan thirty days in each of the years in question

in New York State.

DECISION

A. Ttre petit ioner was a resident of the State of New York for

income tax purposes during the years L964, 1965 and 1966, within the

meaning and i-ntent of section 605 of the Tax Law.

B. Ttre petit ioner's entire income from whatever source derived

is taxable by New York State.

c. Tl le deficiencv is sustained and ttre pet' i t ion is denied.

DATED: Albany, New York

7-att-01.: &?, /724
STATE TAX COMMISSION

[n-l6 l(...'-"^^-
COMMISSIONER
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MEMORANDUM

TO: Coamlssloners Ga11man5 Manley and Koerner

FROM: SauJ. Heckelrnan, Counsel

SUBJECT: Elmer Luehterhand v. state Tax corsrrlsslon
(proposed settlement of ArtiJie Zg;*;"uaf"g1

Attaehed,p*-99pi-es of  Joseph J.  Budenntz,  Jr . ,
P?e. August J.4, tgTz letter to Lssistant Attoriey-c6ner*i
vincent P. l'{o11neaux, suggesting settJ-enent of tire aboveproceedingr -Irir. l .{oLineauxas sep{ernber l, lgTz letter to
me reccmmending that the offer of setti6ment ue aecepted.due to the possJ-bil i ty-of an ad.verse deeision by the
courts ln thls case and the large baclclog of tei< casespresently in l i trgation, a eopy of rcy $oienrber i+r-igrzletter of reply to itr. l"IoLlnellx rec6ta"aend.ing 

" 
c5untu*-offer and the November 10, rgr2 approval thereto ofJohn F. Donovan. '

By letter dated Decernbe r.V, I/TZ (attached) l,Ir.
Molineaux has advised me that'n" 6"" iecetvea a cornnuni-
catlon from eounsel for the pettt ioner i l :at his cllentis prepared to settle the malter based. upcn my counter-offer provided he corrld pay one-haif oi ihe ai"rount 

-

lmmedialury and the ba-lance, rvith additlonal lnterest
eomputed on that balanee, witntn a period of six monthsfrom the date of the setf,lement,

rn vi-erv of the large baclclog of our cases sdth theAttorney General, r re6ornuend tilat trrJ-proposed offer lnsettLement be accepted. please inarcatL your aeceptanceor-rejeetion of the proposed, settlement on this menorand,um
and. return to me.

JS : l k
Enc.
December 1'p, ISTZ

!ur,,*r:I!*ul i, *ri;-*,ry#';.,ffi1/
Wqi$''n;'


