
STATE OP IIEId YORK
8TATE TAX CO}INISSIOII

In thc Matter of the Petltlon

of

iIOIIN S. LITHERITAND

For a Redeterrlmtl.on of a lleflclency or

AFFIDAVIT OT }AITITG
OP rc?ICE OT IEOISION
Er (cERTrrrED) HtIr,

a Refund of Personal Income
Taxee under Ar{tcle(s) 22
Tax law for the (Year(s) 1965

t
of thc

State of Nen York
County of Albany

Martha Funaro ; belng duly aworn, depoees and eayt that

she is an enployee of the lbpartnert of Taxatlon and Flnanccr ovcr lE yerrs of

a8er and that on the 22nd day of August , L972 r Bhc rertd the wlthln

lfotice of lleclslon (or DeEendnatlon) by (ccrttfted) nall upon John s. Litherland

(regresentatlve of) the petltloner tn thc rlthtn

proeeedingr by encloclng a trrre copy thcreof Ln a seeureLy eealed lnatpatd

wrapper addrceged as folloygr John S. Litherland
7 Gooseberry Lane
Liverpool, New York 13088

and by depoeltlng eme errcloeed in a poatpald properly addreeccd rrapper ln a

(post offlce or offlclal depottory) under the excluglvc care end cuttedy of

the llnlted States Post Offlce Delurtlcnt wlthln the State of lfcr YorL.

fitat deponenit frrther BayB that the cald addreEsee ls thc (rcprecentatlvc

of) petitl.oner hereLn and that the addrcec s€t forth on eaid rrrpp€r 1e the lart

known address of the (relrecentatlvc of thc) lntitioner.

Sworn to before ne thls

22nd, day of August ,  L9TZ



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E i I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW.YORR

DEPARTMENT OF TAXATION AND
EUILDING 9, ROOlvl2l4A

STATE CAMPUS
ALBANY. N. Y. 12?27

AREA CODE 5I8

4 5 7 - 2 6 5 5 , 6 , 7

ht|dl Albany, New York

lugurt lt, I!t?t

FINANCE

13088

pursuant to Se€tl,Ol| 600 Of
court to review an adverse decision

4 lbntbr

t7a7g r^x coMMtSSforl

HEAiIIC UXtT

EDUARO ROOK

sECtEtAtY tO
c0MMr3t |ox

AODiA!! YOUi iEFLY tO

Please take notice of the Dlgmffl
the State Tax Commission enclosed herewith.

dldrn f, Idtlrrrtrnd
7 aoorrb*qt lilrr
&Lvcrpool. Is torik

Drrr tlr. ldttrcrlrndr

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

cc Petitioner's Representative
Law Bureau

of

after

Any inquiries conceming the computation of tax due or refund allowed

in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

@/il4r
f,lgrt. O. ftfgbt
HEARING OFFICER

AD-L.r2 (7 /7O)
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STATE OF NEW YORK

STATE TA)( COMMISSI

In the Matter of

o f

Petit ion

DECISION

JOHN S. LI

for a Redeterminat of  a  Def ic iency
onal Income Taxesor for Refund of Pe

under Art icle 22 of
the Year L965.

e Tax Law for

of a deficiency in personal income tax under Art icle 22 of the

Tax Law for the year 1965. l l tre petit ioner has consented, in l ieu

of a hearing, to a review by the State Tax Commission of the f i le

of the Income Tax Bureau with respect to such deficiency, Such

fi le has been duly examined and considered.

ISSUE

The issue in this case is vrhether receipts from Federal

Government pensions are includable in the income taxable to

New york of a person who became a New York resident for the first

t ime after he retired from Federal service.

FTNDTNGS OF FACq

1. Petit ioner, while a nonresid.ent, served in the armed'

forces and retired. He became a resident of New York State prior

to 1965 and in 1965 received retirement pay from the armed forces.

2. Although the terms of the Federal pension are not in

evidence, it is presumed that paymenfs are to be made only during

the l i fe  of  pet i t ioner  or  the l i fe  of  h is  c lose re la t ives.

T-

,John S. Lither f i led a petit ion for the redetermination
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CONCLUSIONS OF LAW

A. The retirement pay in question is taxable to petit ioner,

a resident of New York, even though it is attributable to services

performed before petiLioner became a New York resident. A resident

of New York is taxed upon his adjusted gross income as defined in

the Federal Internal Revenue Code (section 611, 6L2 of the Tax Law).

Although a person becoming a resident of New York will not

be taxed on income accruing to him prior to his beginning such

residence the income in question is retirement pay presumalrly

contingent upon petit ioner's survival and is not subject to accrual.

Furthermore, the petit ioner's argrument that he is entit led

to the same benefits as recipients of pensions from the State of

New York is not we1l taken. The exemption of State penSions is

explicit ly recognized in section 612 (c) (3) of t l :e Tax Law and in

section 110 (1) of the Retirement and Social Security Law and

cannot be extended to other pensions. Furthermore, the exemption

of State pensions has a basis in constitut ional law (See New York

Constitut ion Art icle 5 section 7 and Art icle 16 section 5 and

Uni ted States Const i tu t ion,  Ar t ic le  1 sect ion 10) ,  Any c la im

that the dist inction between State pensions and Federal pensions

violates the equal protection clause of the United States Constitut ion

cannot be passed upon by the State Tax Commission.

DATED: Albany, New York
*242 ,/t 7a

COMMISSTONER

SSIONER


