
STATE
STATE

OF
TAX

T{EW YORK
coMlrlssroN

In the ltatter of the Petition

of

TIIOMAS LEVIN
:

For a Redetennination of a thflclency or
a Refund ofPersonal Income :
Taxes under Article(s) ZZ of the
Tax law for the (Vear(s) 1965 !

AFFIDAVIT OF }{AIIII|C
OF NOTICE OF DECISIOII
BY (CERTIFIED) HAII,

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of the Departnent of Taxation and Finance, over 18 years of

a8er dnd that on the 30th day of March , L9 72, she served the wlthln

lfotlce of Decision (or Deterrninatlon) by (certtfied) mall upon THOMAS LEVIN

(representatlve of) the petitloner in the wlthln

proceedln$r by encloaing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Mr. Thomas Levin
10 West Loines Avenue
Merr ick,  L .T.  t  New York

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuatody of

the tlnlted States Poet Otflce Departrnent withln the State of Is York.

firat deponent further says that the sald addressee is thi (representatlve

of) petttl.oner hereln and that the address set forth on sald wrapper ie the lart

known address of the (representatl,ve of the) petitl.oner.

Sworn to before rne this

30th day of March t  L97z



STATE OF I{EW YORK
STATE TAX CO}I}IISSION

In the Hatter of the Petltion

of

THOMAS I,EVIN
:

For a Redetermination_ of a Deflciency or
a Refund of Personal Income :
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) L965 3

AFFIDAVIT OF },IAIIING
OF TIOTICE OF DECISIOII
BY (CERTTFTED) r{AIr

State of New York
County of Albany

Lynn Wilson r belng duly sworn, deposes and saya that

she is an empLoyee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 30th day of March , L972, she served the wlthln

l{otice of l}ecision (or Determinatlon) by (certified) maLl rlpon JOIIN J. MULL'AtLY'

ESQ. (represerrtatlve of) the petltloner in the wlthin

proceedin$r by encloelng a true copy thereof in a seeurely eealed postpal.d

wrapper addressed as follows: John 'J. Mullally, Esg.
128 Pine Street
Brooklyn, New York 11208

and by deposlting same errclosed in a postpald properly addressed mrapper Ln a

(post office or official deposltory) under the exclugive care and cuatody of

the llnited States Post Offlce Department wtthln the State of Nen York.

fitat deponent further says that the said addressee ie the (representatlve

of) petitloner herein and that the address set forth on sald wrapper ie the laet

known address of the (repreeentatlve of the) petlttoner.

Sworn to before me this

30th daY of March , Lnz.
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Please take notice of the Dtql|lC

the State Tax Commission enclosed herewith.

Please take further notice that pursuant to lcotloD 690 ot

the Tax Law any proceeding in court to re,view an adverse decision
must be commenced within 

- 
a mthr after

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

Very truly

IflIrmt l. tmn
HEARING OFFICER

Petitioner's Representative
Law Bureau

of

yours,

,/

/^M

AD-r.r2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

THOMAS LEVIN DECISION

for  a  Redeterminat ion of  a  Def ic iency :
or for Refund of,,  Personal Income Taxes
under Arlu:.cLe 22 of the Tax Law for :
t he  Year  1965 .

:

Thomas Levin petit ioned for a redetermination of a deficiency

or for refund of personal income taxes under Ar|uLcIe 22 of the Tax

Law for  the year  L965.

A formal hearing was held before Lawrence A. Newman, Hearing

Off icer ,  in  the of f ices of  the State Tax Commiss ion in  the Ci ty  of

New York on JuLy 22, L97L.

The pet i t ioner  appeared and was represented by John J.  Mul la l ly ,

Esq.  The Income Tax Bureau was represented by Edward H.  Best ,  Es! [ . ,

(So lomon  S ies ,  Esg .  ,  o f  Counse l ) .

TSSUE

Whether  the pet i t ioner  is  l iab le as an of f icer  o f  A l lcrete

Corp.  for  wi thhold ing tax under  sect ion 685 (9)  o f  the Tax Law.

FINDINGS OF FACT

I-  Dur ing the year  1965,  bhe pet i t ioner ,  Thomas Levin,  was

pres ident  o f  the Al lcrete Corporat ion.  On or  about  'January 31,  L966,

the pet i t ioner  as pres ident  f i led the equiva lent  o f  a  semiannual

report of income tax withheld with the New York State Income Tax

Bureau.  The amount  wi thheld was repor ted as $3,986.10.  However ,
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no remi t ta ,nce was made wi th  the reoor t .

2 .  The pet i t ioner  test i f ied that  the corporat ion was in

f inancia l  d i f f icu l ty  pr ior  to  and dur ing January,  L966,  and was

without funds to pay the withholding taxes to the lncome Tax

Bureau. Any taxes withheld from employeds earnings were not

deposd-ted in a separate trust fund. Although the Allcrete

Corporat ion was not  operat ing prof i tab ly ,  i t  was suppor ted for

some time by substantial loans from the Lawrence Concrete Corpora-

t ion. l{hen this f inancial support ended, the Allcrete Corporation

ceased  ope ra t i ons .

3 .  The  pe t i t i one r ,  Thomas  Lev in  was / i n  h i s  capac i t y  as

pres ident  o f  the Al lcrete Corporat ion,  responsib le for  the

withhol.ding of income taxes and their payment to the Income Tax

Bureau. He also had the authority to sign checks drawn on the

corporate bank account .  The pet i t ioner  is  not  found to be gui l ty

of  f raud or  bad mot ives,  but  o f  a  conscious act  or  omiss ion as

an of f icer  or  employee of  A l lcrete Corporat ion,  to  pay over  the

tax to the Income Tax Bureau.

4.  On November 25,  1958,  the Income Tax Bureau issued a

not ice of  def ic iency against  Thomas Levin,  under  f i le  numbered

11 -1993523  i n  t he  amoun t  o f  $3 ,986 .10 ,  c i t i ng  sec t i on  045 (g )

of  the Tax Law as the reason and basis  of  the def ic iency.  A

pet i t ion for  redeterminat ion was t imely  f i led.

DECISION

A. The pet i t ioner ,  Thomas Levin,  has wi l l fu l ly  fa i led to

truthful ly account for and pay over the taxes withheld from the
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salar ies and wages of  the employees of  A l lcrete Corporat ion for

the per iod JuIy  1,  1965 through December 31,  l -965,  wi th in  the

meaning and in tent  o f  sect ion 685 (g)  o f  the Tax Law.

B.  The not ice of  def ic iency is  susta ined,  and the pet i t ion

i s  den ied .

STATE TAX COMMISSTONDATED: Albany, New York
'fr7^^c.,4t66, /? Za-

/rr---*-\ 4**"'-
COMMISSIONER

OMMISSIONER

COMMISSIONER


