
STATE OF NEW YORK
STATE TAX COMXISSION

In the Matter of the petition

of

JOHN LANE, ,IR.

For a Redeterrnination-of_a Deflciency or
a Refund of Personal Income

ATTI DAVIT OF }iAItIIiIG
OF }IOTICE OT DECISTOII
BY (CERTTFTED) HtIr

Taxes under Article(s't ZZ
Tax Law for the (year(s) fgOS

of the

State of New York
County of A1bany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over lB years of

ager and that on the 16th day of March t L9 72, she served the wlthin

Notice of Decision (or Determination) by (eertlfied) mail upon John Lane, Jr.

(representatlve of) the petitJ.oner in the wlthin

proceedin8r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as foIlows: John Lane, Jf,.

ii::J3t*,'?:lni:I:"' 22302
and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or officlal deposltory) under the exclusive care and custody of

the United States Post Office Departnrent withln the State of lfew york.

fitat deponent ftrrther says that the sald addressee ie the (representative

of) petltLoner herein and that the addrees set forth on said trapper is the lact

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this _*)

16th day of March , L9 72 7,2 
- 

./
, )

/(a-/ [ary



DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROol.,{ 2I4A

STATE CAMPUS
ALBAI{Y, N. Y. T2226

AREA COOE 518

457 -2655 ,6 ,7

htgd j Albany, New York

Irrcfi 16' 19?l

ilEr
l8t$ ttret
9LrVlntr trt0l

Dna tr. ltnrt
Please take notice of the Emt6IOs
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ttgtl6 690
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 lbffl$f after
the date of this notice.

Any. inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addtessed to the undersigned. These will be referred
to the propet party for reply.

Very truly yours,

WZL,' lr
llgcl O, ftlgDt

HEARING OFFICER

Peti tion er's Represen ta ti ve
Law Bureau

srATE OF NEW YORK , -
st^rE TAI COUMtSStOlt

ltEAiiltc uItT

EDUARO ROOK

SECiETAiY TO
cor4Mtg3tox

AODREtt VOUi iEPLV TO

STATE TAX COMMISSION

N O R M A N  F ,  G A  L L M A N ,  A C T I I { G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

;fdn lanrr
3230 f@tb
llsrndrlrr

of

AD-1.r2 (7 /70)



STATE OF NEW YORK

STATE TA)( COMMISS]ON

In the Matter the Petit ion

JOIIN I,ANE, JR.

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the Year  L965.

o f

o f

DECISION

John Lane, Jr. f i led a petit ion under section 689 of the Tax

Law for the redetermination of a deficiency and for refunds in

personal income tax under Article 22 of Lhe Tax Law for the year

1965. In l ieu of a hearing, the petit ioner, without counselr drrd

the Income Tax Bureau, by Edward H. Best, Esq., (Francis X. Boylan,

Esq., of Counsel) have submitted the f i le pertaining to the

deficiency to the State Tax Commission. Said f i le has been duly

examined and considered.

ISSUE

The issue in this case is whether a domici l iary of this State

who changed his abode during L965 is a resident for the entire year

or whether he can be considered a nonresident for part of the year

under section 605 of the Tax Law, and thus entit led to f i le a non-

resident return for part of the year under section 654 of the Tax

Law.

FINDINGS OF FACT

1. PexltLoydr was, during Lg65 and prior years, a domici l iary

of New York Stdte.
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2.  Unt i l  March 1,  1965,  pet i t ioner  res ided wi th  h is  parents

in Yonkers, New York. He f inished law school in June, 1964, and

worked for a New York city law f irm unti l  February 1965. He applied

for a direct commission into the Air Force Reserve and received a

commiss ion in  January,  L965.

3.  On March I ,  1965,  pet i t ioner  repor ted to  h is  duty  s tat ion

at  the of f ice of  the Genera l  Counsel ,  Uni ted States Ai r  Forcer

Pentagon Building, Washington, D.C. From March unti l  November, L965

he rented an apartment in Arl ington, Virginia under a six month

lease. He then moved to another rented apartment in Alexandria,

Virginia vlhich he held under a yearly lease and which he kept unti l

1967. Both apartments were chosen so as to be suitable after

petit ioner's planned marriage in September, L965.

4. Petit ioner spent more than 30 days in New York State between

ilanuary l ,  1965r drrd February 28, Lg65. He spent no t ime in New York

State between March 1,  1965,  and December 31,  1965.

5.  The def ic iency amounts to  $50.75 inc lud ing in terest .  The

refund claimed is for withholding tax in the amount of $35.20.

CONCLUSIONS OF LAW

Petit ioner was a New York residente Ets defined in section 605

of the Tax Law, for the entire year 1965 and was not entit led to

fi le a return for part of 1955 under section 654 of the Tax Law as

a nonresident. Petit ioner did not change his domici le during 1965.

Furthermorer he remained a New York resident since he had no place

of abode outside of New York for the entire year 1965r drld he did

maintain a place of abode in New York for part of such year. We

must reject petit ioner's a.rgtr lpnt that he satisf ied the condit ions

of  sect ion 605 (a)  (1)  when only  the la t ter  par t  o f  1965 is  considered
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and that therefore he should be considered a nonresident for that

part of the year. The acquisit ion of a new place of abode or the

abandonment of an old place of abode during a taxable year does

not cause a change in residence during such taxable year.

The provisions defining residence in terms of permanent place

of abode were added to the income tax law (see section 350 subdivision

7 of Art icle 16 of the Tax Law, the pred.ecessor of section 605) by

€hapter 425 of the Laws of Lg22 to affect only those individuals

who continuously from year to year claim a domici le in one state but

actually maintain a home in another state with some degree of

permanence. These provisions have been interpreted to mean that

the requisite permanent place of abode must exist for the entire

taxable year.

The further provisions added by chapXer 462 of the Laws of

Lg34 relating to New York domiciliaries and imposing the duel require-

ment that a domiciliary maintain no permanent place of abode in

New York and maintain a permanent place of abode outside of New York

have been interpreted to impose two separate requirements relating

to a permanent place of abode each of which must be met for the enLire

taxable year in question and neither of vrhich has been met by this

petit ioner. The provisions of section 654 of the Tax Law relating

to two returns thus aPply only where there is a change in residence

by reason of a change of domici le during the taxable year. These

provisions have never been held to apply where there is only an

acquisition or a.landonment of a place of abode even though they were

added to the predecessor of section 654 (section 367-a of Art icle 16
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of the Tax Law) by the same law (chapter 425 of the Laws of 1922)

that defined residence in terms of a permanent place of abode.

This construction of the law has been upheld by the courts in

People ex re l  e teske! !  v  Bateg,  278,  App.  Div .  724.

DECISION

The petit ion is denied, The refunds are denied, The

deficiencies are aff irmed together with such interest, i f  anfr

may be due under section 684 of the Tax Law.

DATED: Albany, New York/  ' ' \-nL4't4/,- 
/4, //7a

STATE TAJ( COMMISSION

COMMISSIONER

COMMISSIONER



thy 22, 19?3

t!b. Sohn lane, 'ftr,
913 hfibrsok DrLvr
13 cxandrl.r, Vlrglnlr t230g

Dcar Dlr. Iuol

llrtr tr ln rrrtllolrt to 1lour lettrr
r973

hclorod plcuc ftnd a aolry of, tbc
anel noti.ac of, dcdlrlon in llour qtlca

Vrry tnrly ftoutrt,

of, tlry 14,

lccl.rlo

![GW./maf
lnalorurc

Xigrl G. rrlgtrt
Faerl.ng offlccr
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. DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI,{ 2l4A

SiTATE CAMPUS
ALBAI{Y. N. Y. T2226

AREA COOE 5IB

4 5 7 - 2 6 5 5 , 6 , 7

Dated.: Albany, New York

March L6, L972

ilr.
28th Street

Virginia 22302

Dear IvIr. Lane :

Please take notice of the DECISION
the State Tax Commission enclosed herewith.

pursuant to section 690
court to review an advetse decision

4 lvlonths after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

zhru@
Nigel G. Wright

HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

ffi
STATE TAX COMMISSION

NoRMAN r .  cnu luAN,  Ac r t i lG  pRss tDExT

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
t r r re r^ i  coMMrs3rof l

HEAitile uxtT

EDUARO ROOK

stciEtliy to
coMMt3StoN

ADDiE3S YOUR iEPLY TO

'John Lane,
3230 South
Alexandria,

of

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

AD-r.r2 (7 /7O)



STATE OF NE!{ YORK

ETAT! THIC CO,I!,II8SION

' | .rt ki

DBeIgrou

. ' . '

a don{c-tltery

1.r ' ; '

In thc uattrr of tllo pctltlon

of

JOEN IAilEr itR.

tqr a Rcdstcrulnatlon of a Dcfielcruy
or lor Rcf,und ol pcreonll Introm€ f"*-
undor Artlclc 22 ol, thc Tax Law for
thc Ycar 1965.

" ' 1 :

John Lane, rtr. fllcd a pctltton undcr ecetlon 689 of ttro Trx

Layfor thcrcdr tarml 'n r t1ono 'adef lG1rneyandto t r r fun.b in

por rona l incomotaxr rndcrar t tc t ;22of . t l r t8axLaw!or thr t r t I .

1965. rn llsu of, a hr.arl3rgr tlrc,prtltloncr, witlrout Eounrolr !nd,

tdrnrd H. l8crt, Erq. , (F-renctrr X. .lpyla:nr
:'

Efq. t oc, courrsr) havc lrbuLttcd ttrc fllc prrtaLning to thc

dcflctcrrey to tlrc Statc Tax conrnillLon. gald f,lle hai b..6 duly

cxam!.ncd and coneLdorcd.

I88I'E. -

t*ro changrcd hte abodc durlng 1965 lc a rcsldant for ure 
"htfJi 

y-_ear.,

or ntrsther hr oan bc conr!"dced a ,nenrclL.dcnt fot nart of tlrt yarrt' : ,

und* rectlon 605 of 'ttrr rax fr"rr",U.i'th*r.cntltl.d to ftLc | !ron-

rtrldcnt rcturn for part o!"tlrc yorr unilgl tocllon 65{ of ttrc orr(

.. Ltw.
i f i

FII[DIre8 OF FACT

l. PetLtLon.r rrtr, durfirg 1965 end prlor yGarr,

of ilcw york stato.



of abode outrldc of, Ncrr'York for tlro entlrglgcar 196$, and hc dl.d
l

nalntaLn a plaee of abode ln Her York for part of eucb ycar. Ifa

mult reJoct lrtftloncrf l ',-Ertgument"; that hc satlsflcd tha cgrdlllonr

of roetion 605(a) (f) whsn only tha lattor part of 1965 le conridrrld
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tnd that thcrcforo hc ehould bc conaLdcrod r nomlrldsnt for tbat

part of thc ycar. llhr acguLritLon of a nsw plaoe of, ebod€ or tbo , .,,,

abandonment of an old pracc of abode during a taxablo yoar docr

not craueo a ctango ln rcsl,dcncc durJ,ng guch tlxablc yrar.

Ihc provieions daf ining rcsldcncc ln tcrma of pomancnt.plact

of abode vtoro addcd to the incomc tax lav (rcc ractLon 35O cubdLvltton

7 ot Artielo 16 of thc Tax Lar, thc prcdccortotr of rcction GOSI bf

Oraptor 425 of, the l,awg of L922 to affret only tlrort lndiql,duale

sho eontinuoualy from year to yc.r clalm aldomledls ln orrr itatc nli . .

latr wttfr rom. dggrcg gf-. ,,,',;',' .
. 

'... 
1" 

: ' "' 
'' 

:"

; i  ,. , i . r -. ' .rn

pGflran€rrc€r Tlltosc provl'rlone have brcn Lntorpr€tcd to mian tUet

thc requleito pGrmanont plagc of abodtr mugt clrt lor tlrc''.cdt4pc
' ' ' '  

' o  
, ,  

.

taxable year.

llhe further provisLons addod by ehaptcr 462 of thc Lawe of
' t l  '';1g34 relatlng to Nar york dqrrnctllarl.cg and trnpoe rng:trir duor rcgrr,re-

,,
mcnt that a douriellLary maintaLn no perman€nt placc of abodo ln' :  ' -  - - - - - : :  - - -  5

SGrt York and malntfr.n a pcrnrnlnt ,Flaec of abodr outgldc of fan yorlc

havc bccn intrrpretctt to lqrorc trro stiarato: requlremcntt r*lat{nE

to a Pcrmancnt placc of abodo oach of rrlrLch mugt bo mrt for thc cntlrc
€

taxable yGar ln quotion and ncither of v*riclr. har bcrn n'c,t bfa...thtr.  r .  - -  
t  r i i - i ; , a rd - -  .

pctl'tlonQro, llhe provlrlonr of seatlon 554 of , tlrc Tax Inaw rcletlng

to two returna thur apply only crhtre thGr€ Ls a ehangc ln ruldcnoa

by reaeon of a ehange of domiclle during the texablr y6er. l1h.gG

provirLons have navar bqon held to apply rrtrorc thcro ta only'an l

aoqukition or abandonment of a placc of abodc ovcn though thoy rcro

added to ths predecesaor of scctLon 654 (ccctlon 362-a of trtlclc lG
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of. thc Tax X,aw) by thc ramc law (chapter 425 'of, tlrc I,arB of 19231,

tha tde f lnedrga l .dence ln tc rmco fapQqn1n.n tp1aceo f rbodc

ltrtg conatruct!.on o! thc law has b;en'utr*rcld by tho'courts tt ,' .  ,  , l  
'  , . '

Pcoplc o< rel ltackell v Batse r 278, App. DLv. 724.

DESISION

llhc patl"tion ls deni€6. 'lFhe rcfundg arc dcnied.

dcficLencisg are affirncd togothcr rtth rueh Lntcregt,

may bc due undrr esctLon 684 of thc Tax f,,aw.

DAttD: Albany, Neu York-fi<-.<x2,,/a, 
/ea

STATE'TlI( COI{!{ISSIOU

ccodf,6groNBR

CO&IMISSIODTER


