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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of :
: AFFIDAVIT OF MAILING
JOHN LANE, JR. OF NOTICE OF DECISION

. : BY (CERTIFIED) MAIL
For a Redetermination of a Deficiency or
a Refund of Personal Income .
Taxes under Article(s) 22 of the
Tax Law for the (Year(s) 7j9¢5 :

State of New York
County of Albany

Martha Funaro » being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 16th day of March » 19 72, she served the within
Notice of Decision (or Determination) by (certified) mail upon John Lane, Jr.

(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows: John Lane, Jr.

3230 South 28th Street

Alexandria, Virginia 22302
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of

the United States Post Office Department within the State of New York.

That deponent further says that the said addressee is the (representative

of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

e

Sworn to before me this

16thday of March , 19 72 _ZL(Am \W/

-~
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L STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9, ROOM 214A
STATE CAMPUS

STATE TAX COMMISSION ALBANY, N. Y. 12226

NORMAN F. GALLMAN, ACTING PRESIDENT AREA CODE 518

A. BRUCE MANLEY
MILTON KOERNER

AD-1.12 (7/70)

457-2655, 6,7

Dateds Albany, New York
March 16, 1972

John Iane, Jr,
3230 South 28th Street
Alexandria, Virginia 22302

Dear Mr. lane: ‘
Please take notice of the DRCISION of

the State Tax Commission enclosed herewith.

'
Please take further notice that pursuant to section 690
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 Months after
the date of this notice.

Any. inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

gl 7yt

Nigel G, Wright
HEARING OFFICER

cc Petitioner’s Representative
Law Bureau

* LI «

STATE TAX COMMISSION
HEARING UNIT

EDWARD ROOK

SECRETARY TO
COMMISSION

ADDRESS YOUR REPLY TO



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

.

JOHN LANE, JR. DECISION

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Article 22 of the Tax Law for
the Year 1965.

John Lane, Jr. filed a petition under section 689 of the Tax
Law for the redetermination of a deficiency and for refunds in
personal income tax under Article 22 of the Tax Law for the year
1965. 1In lieu of a hearing, the petitioner, without counsel, and
the Income Tax Bureau, by Edward H. Best, Esqg., (Francis X. Boylan,
Esq., of Counsel) have submitted the file pertaining to the
deficiency to the State Tax Commission. Said file has been duly
examined and considered.

1SSUE

The issue in this case is whether a domiciliary of this State
who changed his abode during 1965 is a resident for the entire year
or whether he can be considered a nonresident for part of the year
under section 605 of the Tax Law, and thus entitled to file a non-
resident return for part of the year under section 654 of the Tax
Law,

FINDINGS OF FACT

1. Petit%jyé} was, during 1965 and prior years, a domiciliary

of New York State.
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2. Until March 1, 1965, petitioner resided with his parents
in Yonkers, New York. He finished law school in June, 1964, and
worked for a New York City law firm until February, 1965. He applied
for a direct commission into the Air Force Reserve and received a
commission in January, 1965.

3. On March 1, 1965, petitioner reported to his duty station
at the office of the General Counsel, United States Air Force,

Pentagon Building, Washington, D.C. From March until November, 1965
he rented an apartment in Arlington, Virginia under a six month
lease. He then moved to another rented apartment in Alexandria,
Virginia which he held under a yearly lease and which he kept until
1967. Both apartments were chosen so as to be suitable after
petitioner's planned marriage in September, 1965.

4. Petitioner spent more than 30 days in New York State between
January 1, 1965, and Februéry 28, 1965. He spent no time in New York
State between March 1, 1965, and December 31, 1965.

5. The deficiency amounts to $50.75 including interest. The -
refund claimed is for withholding tax in the amount of $35.20.

CONCLUSIONS OF LAW

Petitioner was a New York resident, as defined in section 605
of the Tax Law, for the entire year 1965 and was not entitled to
file a return for part of 1965 under section 654 of the Tax Law as
a nonresident. Petitioner did not change his domicile during 1965.
Furthermore, he remained a New York resident since he had no place
of abode outside of New York for the entire year 1965, and he did
maintain a place of abode in New York for part of such year. We

must reject petitioner's argtient. that he satisfied the conditions

of section 605(a) (1) when only the latter part of 1965 is considered
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and that therefore he should be considered a nonresident for that
part of the year. The acquisition of a new place of abode or the
abandonment of an old place of abode during a taxable year does
not cause a change in residence during such taxable year.

The provisions defining residence in terms of permanent place
of abode were added to the income tax law (see section 350 subdivision
7 of Article 16 of the Tax Law, the predecessor of section 605) by
Ghapter 425 of the Laws of 1922 to affect only those individuals
who continuously from year to year claim a domicile in one state but
actually maintain a home in another state with some degree of
permanence. These provisions have been interpreted to mean that
the requisite permanent place of abode must exist for the entire
taxable year.

The further provisions added by chapter 462 of the Laws of
1934 relating to New York domiciliaries and imposing the duel require-
ment that a domiciliary maintain no permanent place of abode in
New York and maintain a permanent place of abode outside of New York
have been interpreted to impose two separate requirements relating
to a permanent place of abode each of which must be met for the entire
taxable year in question and neither of which has been met by this
petitioner. The provisions of section 654 of the Tax Law relating
to two returns thus apply only where there is a change in residence
by reason of a change of domicile during the taxable year. These
provisions have never been held to apply where there is only an

acquisition or abandonment of a place of abode even though they were

added to the predecessor of section 654 (section 367-a of Article 16
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of the Tax Law) by the same law (chapter 425 of the Laws of 1922),
that defined residence in terms of a permanent place of abode.
This construction of the law has been upheld by the courts in

People ex rel Mackell v Bates, 278, App. Div. 724.

DECISION
The petition is denied. The refunds are denied. The
deficiencies are affirmed together with such interest, if any, as

may be due under section 684 of the Tax Law.

DATED: A;bany, New York STATE TAX COMMISSION
'/)5Z49bdd;,/é/ /77X

‘¢2¢fﬂvvmt/ “3rM

COMMISSIONER

COMMISSIONER



May 22, 1973

Mr., John lane, Jr.
913 Dalebrook Drive
Alexandria, Virginia 22308

Dear Mr. lane:

This is in response to your letter of May 14,
1973. ‘

Enclosed please find a copy of the decision
and notice of dedision in your case.

Very truly yours,

Nigel G. Wright

NGW/maf Hearing Officer

Enclosure




Wﬂ”? 5/‘ Hrwm HEL
W Lo
,(/Wm/. Hew itk /,}o»,;—g

ot BB p b
L lther 7Fg me Aared Gl >y 1973 M
etk L ¢ C&’AA‘I ’ﬁé‘l/ Pen'ew (Zwr‘ Prcone_
TR iéiaizaa/ W tHat = Leetm wac
AL By e S Toc Cornm S gn 122K

/6, /9‘7} ot A W;z« g /a;a:&m

< Aawe never M e {—WMG‘.

Aeicdioe o+ iz cof - e éi
) | (,/Zﬂ{f % M J——MC/‘ Ao cfcon, (}
dack 2 Freition Aia Héow 4'/14«/&.: Wé’?f Ao

e < A

/)MLL nole_ o eotiiet o AlAhetd  aF- e

A u:._.»‘i.é( /:é f—&/d, ,{A,#g/

1

Lhourr Very M/

T ,(am(/ -

&




AD 82 (8.71) BOM .
STATE OF NEW YOR{.: |
Departmant of Taxation and Hnancq

STATE CAMPUS /,
ALBANY, N. Y, 12227 ™

/mpf
Er

John ﬁmsp qH..

3230 South 28th Street S s
Alexandria, Virginia 22302 ef.f S ]
- L i N
ﬁ Y\M\\\V - ..\3.\ “ « " , ~
— _w-,,m..’#

S 5 -

B I

A

>2..~ 3 BNN




& o AL
il Ko frrm m&




STATE TAX COMMISSION

. DEPARTMENT OF TAXAT]ON AND FINANCE HEARING UNIT

BUILDING 9, ROOM 214A

EDWARD ROOK

N . STATE OF NEW YORK | : ' 1
\
|

STATE CAMPUS SECRETARY T
STATE TAX COMMISSION ALBANY, N. Y. 12226 Cwmmo:
NORMAN F. GALLMAN, ACTING PRESIDENT AREA CODE 518
A. BRUCE MANLEY 457-2655,6, 7
MILTON KOERNER ADDRESS YOUR REPLY TO

Dated: Albany, New York
March 16, 1972

John Lane, Jr.
3230 South 28th Street
Alexandria, Virginia 22302

Dear Mr. Lane:

Please take notice of the DECISION of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to section 690

the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 Months after
the date of this notice.

1 Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-

‘ ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Vetry truly yours,

1 ‘ WJ&/

Nigel G. Wright
HEARING OFFICER

cc Petitioner’s Representative
Law Bureau

AD-1.12 (7/70)



STATE OF NEW YORK

STAT® TAX COMMISSION

In the Matter of the Petition s
of . »  | | 1’,' |
~ JOHN LANE.V JR. R 3 . DECISION
_for a Redetermination of a Doticiaﬁéy‘ , t o

- or for Refund of Personal Income Tax

under Article 22 of the Tax Law for - oy
the Year 1965,

John Lane, Jr. filed a potition under section 689 ot tho Tax
fLaw for tho redotormination of a deficioncy and for r.funds in
porsonal incomo tax under Article 22 of the. Tax Law £or the ytar
- 1965. 1In Lieu of a haaring. ‘the potitionar. without eounlol. and |
the Income Tax Bureau, by Edwird H. Best, Esq., (Frnncia x. Boylan.'
Esq., of COunael) havo submittcd tho £11¢ pcrtaining to thé
deficiency to the State Tax COmmisnion. §aid,£ilc.has bocnfduIQ-‘}
examined and con-idozcd. .}‘ L . | |

The issue in this case is whethor a domiciliaty of this stam

who changed his abode during 1965 1a a resident for the entira yna:;,

- or whether he can ‘be considcred a ncnrenident for part of tha ynaz

Aundor section 605 of tho Tax- Law. and thtn entitlcd to file a non-5 ,
roaident rcturn for part of the yQar under secticn 654 of thc Tax
?1Law." , : ;’ -,T ; o
| , FINDINGS OF mcg s

l, Petition.r wnt. during 1965 -and pxior yearl. a demiciliary

of New Ybrk Stato. .
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2. Until March 1, 1965, petitlonerrresided ﬁith hii barﬂnt-n

: in Yonkers, New York. He finished law school in Juno. 1964. and

= worked for a New York city 1aw £irm until deruarm 1965. He appliad en

‘ for a dlract commission into ‘the Air Force Reserve and receiv.d a {f e
”ycommisalon in January. 1965. ," | | ’ |
3. On March 1. 1965. pctxticner reportcd to his duty atation‘
" at the office of the General Counsel, ‘Unitea States Air-rorcc:,’"‘
“Pentagon Building, Washington. D;C. From: Match until Novcﬁber. 1965
he rentod an apartment in Arlington. Vﬂrginia under a six month
- lease. He then moved to another eented apartment in Alaxandria,
<Virginia which he hal& under a yearly 1oase anﬁ which he kept until
1967. Both apartments were chosen so as to bo auitablc after n o
petitionerh planned mazriago in sgptaner. 1965. | : o 7
4. Petitioner spent more than 30 dayn in New York State botwbon, ’,v
 Janu§ry 1, 1965,'and February 28. 1965. Hn spent no time in New York’ .
- State between March 1, 1965, and necembex 31. 1965. o
| 5. The daficiency amounts to $50. 75 including interoat.' The
' refund claimed is for withholding tax in the amount of $35.20.
Petitioner was a New York resident, as defined 1n,§.¢t1on'éos,<;
of the Tax Law, for the entire year 1965 and was not entitled to n
file a return fnr bgrttofwléﬁs under aintion 654 of the Tax'ﬁnﬁrnnjb
a nonresidont. Petitioner daiad nnt‘changu hin doﬁicile durinq.1§65.‘

Furthcxmore. he ramainod a New York residont since he ha& no place

. of aboda outside of New Ybrk for tha entirqubar 1965. and ho did

| “maintain a place'of abodq in New York for part of sqch»yea;.n We

must reject petitioner's rargument: that hn natihfiod tho'cpndiiidnp

. of section 605(a) (1) when only the latter part of 1965 is considered
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and that therefore he should be considered a nonroaident for that

part of the ye&r._ The acquinition of a new plaoo of abode or thc

abandonment of an old place of abode during a taxable year doo:

~nog cause a change in residence during such taxable ycar,;

The provisions defining residence<in terms ofrpcfmangnt‘placgj.? s

of abode were added ‘to the incoma tax law (see section 350 subdivisionﬂj;;

: 7 ot Article 16 of the Tax Law. the prodacolaor of soction 605) by

_dhapter 425 of tha Laws of 1922 to affcct only thona individuala jﬁ i

who oontinuously trom year to year claim a domicila in one -tato but .

actually maintain .a homo in another statc with -om. dqgrea of
: E

. permanence. These provisions have boan interpretcd to moan that

J

g

- the roquisita permanent plaoe of abodo must exist tor the oﬁtiro f

taxable year. ’
The further provisiona added by chaptex 462 of the Laws of

1934 relating to New York domieiliarics and imposing tho duol roquire-v

i mcnt that a domiciliary maintain no permanant place of abode in ,'°

o ‘New ‘York and maintain a Ppermanent plaoe of ahodc outsido of Ndw Yotk

have been int.rpretad to imposc two soﬁarato‘requircmontsvreiating"

to a parmanent placc of abodo oach of which must be mct for the-cntirci

,,,,,,

-ipatitioner. The proviliona of section 654 of thc Tax Law relating

_to two returns thus apply only where thare ia a chango in reuidonco

by reason of a change of domicile during the taxablc year, tThoso

provisions have never been held,to‘apply whers there is only an .

acqui-ition or abandonment of a place of abode even thoughkthoy were

added to the predecessor of section 654 (section 3674a ofehrticlo 16
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of the Tax Law) by the same.law (chapter 425 ‘of the Laws of 1922),  ﬁ;“
that defined residence in terms of a poxmancnt place of abode¢3<t"
This conatruction of the law has hocn upheld by thc courts in
'People ex rel ggckell v Bates. 278. App. Div. 724.

DECISION o |

fhs petition is deﬁied. -The'refunds are dénied.“Thé"-.J"’
| doficiencies are affirmed together with such intereat. if any. aﬁ
may be due undor ‘section 684 ot the Tax Law. o

 DATED: Albany, New York STATE TAX COMMISSION

iybﬁabgejf/@éd/¢22. |

%WW ,étééw'«——

COMMISS IONER

COMMISSIONER



