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STATE OF NEW YORK
STATE TAX COMHISSION

For a Redeterrnination of
a Refund of Personal
Taxes under Artiefe(s)
Tax Law for the (year(s)

In the Matter of the

of
MARION HELLER

Petitlon

a Deficiencv or
Income

16 of the
1959  :

AFTIDAVIT OF MAILIIIG
OF NOTICE OT DECISTON
BY (CEnTTFTED) lrAlr

State of New York
County of Albany

Rae Zimmerman , being duly sworne deposes and says that

she is an enpLoyee of the Department of Taxation and Finance, over 18 years of

agee and that on the 2Tthday of March , L972, she served the wlthin

ilotice of Decision (or Detern{nation) by (eerttfied) mal.l upon Marion geller

(representatlve of) the petitloner in the within

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mrs. Marion lleller
l-Lz Central Park South
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or officiat deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

fitat deponent firrther says that the said addressee ie the (representative

of) petttLoner herein and that the addregs set forth on sald r{?apper is the lact

known address of the (representatLve of the) petitl.oner.

Sworn to before nre this

2TLhday of  March ,  1972.



STATE OF NEW YORK
STATE TAX COMHISSION

ln the Matter of the Petitlon

of

MARION HELTER

For a Redeterrnination of a Defieiency or
a Refund of personal fncome
Taxes under Article(s) 16 of the
Tax Law for the (Vear(s) 1959

ager and that on the

Notice of Decision (or

Abramson

State of New York
County of Albany

Rae Zimmerman n being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

2TLhday of March t  1972, she served the within

Determination) by (certlfied) nalt upon William f.

(representatlve of) the petitioner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as fol*lows: Mr. William Abramson
c/o Clarence Rainess & Co.
57O Seventh Avenue

and by deposlting same enctosea iN?pXg#ra\#i..#9*fressed r*rapper tn a

(post office or official deposltory) under'the exclusive care and custody of

the United States Post Office Department withln the State of lfew York.

Ttrat deponent firrther says that the said addressee is the (representatlve

of) petttLoner hereLn and that the addrees set forth on said nrapper ig the laat

known address of the (repreeentatlve of the) petltloner.

Sworn to before me this

day of March

AFFIDAVIT OT MAITING
OF NOTICE OT DECISION
BY (CERTTFTED) HArL

7Eh ,  I92 .
t /  ?
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STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDfNG 9, ROO^,{ 214A

STATE CAMPUS
ALBANY, N. Y. 12226

AREA CODE 518

457 -2655 ,  6 ,7

STATE TAt coMMtSstol l

XEARIilE UilIT

EDWARO ROOK

sEctErAtY TO
coMMtSStOX

AOOREg3 voui iEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A  L L M A N ,  A C T t I t G  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

S[1ttgf Albany, New York

Irrsh trt, L912

fil. trrlsr &llcr
111 S*trrl hrt, CsUr
trrr l,er*r H ftnrt

Dtrr Iffr lrllrrr

Please take notice of the Dl.f,tfllnlfoll
the'State Tax Commission enclosed herewith.

Please take further notice that pursuant to I,6110A t?E gf,
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 9O lfltf after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

Very truly yours,

frsf l. &ra
HEARING OFFICER

cc Petit ioner's Representative
Law Bureau

of

AD-L.L2 (7 /7O)



sTf,TB OF NEI{ YORK

STAE TA1( COl,ttrtXSSfON

fn the tulatter of the Appllcation

of

HARIOrI HELI.ER

for Revision or Refund of
Xncome Taxeg undcr Article
Tax Lau for the year 1959

mxtrurnAgrox
Pereonal t

16 of the

Applicant, liarion Eeller, hae filed an appllcation for revLrl.on

or rdfund of peroonal incone taxea under Artl.cle 16 of the lax Law

for the year 1959. (File t{runber A8004445) e foraal hcarl.ng rar

held before Alfred Rubinstein, Bearing Officer, at thc officct of

the State Tax Comiceion, 8O Ccntre Streetr Fcy York, fcv Yorlr on

t7une 27, L967t at 9:00 A.!t. clarence RaLnce, by wtlltan lbrauron,

C.P.A. appeared for applicant.

rlxlpl.acs or rAcT

l. Applicant, ttarLon Heller, filed a trew york Statc Incon

fax Regident Rcturn for the year 1959.

2. On March 2?, 1962, the Xncome Tax Bureau lseued a totleG of

Additional AeEesonent against appllcant, ltarion Heller, dfuallorLng

for the year 1959 a deductlon by her from nornal Lncome of $811108.63

clained as a bad debt losc on a note reccivable from Nss Carth

liotel, Ine.e and allovinE sal.d losc as a capital lors deductlblc from

net capital gain upon the groundc that the anountg advanced by hcr

to the corporation reprecented a capital Lnvertment rathsr than a

true loan and that the capLtalization of the corporatLon wac in-

gufficient for itc operations and accordingly acscrrcd addlttonal

tax  o f  $21489 .13 .

I
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3. Appl lcant,  Marlon Hel ler ,  deducted on hen 1959 Unlted States

Indlvldual lncome Tax Returnr &s a shont-term capltal lossr the Loss

ln the anrount of $$1 ,108,53 sustalned by hen on a note due from New

CastLe Moton todger Inc.  fhe port lon of  th ls Loss not ut lL lzed on

thls return was canr.ied fonward to subsequent yeans.

4.  The New cast le Motel ,  rnc. ,  was organLzed in 1950, r*r th the

followlng stockholder:s :

Arnount Pald No of Sraneg

1
Ir
I

_!
10

5. Durlng the years 1950 and 1951, the Appllcant, Marlon Hellen,

advanced the srln of $1301000 to New CastLe Moton Lodgee Ino.l as un-

secllred Loans. fhe advances wore rnade as foLLons:

January lJ, 195A
Apnil /, 1950
Jrrne 13, lgSA
August 2, 1950
Novemrben 20, 1g5O
Januany 22, 1951

$ 1oo.oo
hoo.oo
1 00 .00
hoo.o0

Sl rooo.oo

$ 75 rOOO.OO
5r500.00

131500.00
1 0 ,000.00
15r0oo.oo
1 0r000.00

$1 30, ooo. oo

Lawnence Ger-naLn
Dorlg Gernraln
Marion HeLler
Rita Polslry

5. Lawnence GermaLn advanoed moneys to tho

1950t Appanently as a down-
pa;nnent on the Land

Januarry 1J, 1950
May 1 0, 1951

conponatlon as foLLows:

$ hrooo.oo
25 ,O0o.oo

1,O00.00

$3o, ooo. oo

7. In Juno, 1953r &8 part of a buy-out of the stock lnterest of

Lawnenoe Clenmrain, the appLloant, Manlon Eellen, patd Lanronoe Gerraain

$301000 fon the asslgnment of a promisoony note ln the araonnt of

$a9r000 fnorr New castLe Moton Lodge, Incrl paf&bLe to tawnence Gemaln,

and a $t IOOO obLlgatlon of New Castle Moton Lodger Tno. to l,annenoc

Gergnaln.
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Appllcant, !{arLon lleller, ln lday and June, 1953t acquhed f,lve

shares of the oapltal stock of the New Castle Moton todge, Ino.r from

Lawnence Gomraln and Donls Gemraln fon the sun of $701000.

8. Thusr ttre total anrorrnt due to appLlcantr Manlon HelLerr 88

Loans fron the New Cast].e Motor todger Inerl tr&s $t6O1000r consLstLng

of the dlrect advances of S130'OOO and assigned Loans of $30rO00.

9. In Arrgust, 1953, appllcant, ManLon HeLLen, RLta Polslcyt

(her daughten and a stockholden of the oonponatlon) and New Castle

Moton Lodge, Inc., ontered lnto an agnoement rhereby the corponatlon

agreed to ma.ke annuaL repa;rurents of $51000 eaoh agalnst the loa:rs.

10. Durlrg thlg penlod fnom 1953 to 1959, thene wac aotually re-

paid tho srln of $l+3r250, as eompaned to $?51000 oaLLed fon rrndeir the

agreement.

11. Appllcant, Manlon HelLer", agneed to bequeathr by u111, to Rlta

PoLslryr on lf she predeceased Manlon He11en, to Polakyts cblldronr the

balance of the loans, lf en;re due fnom l{en Castl-e l{oton Lodger Ino.,

whloh nms.lned unpald at the tlme of hen death.

12, Thene was no flxed duo date, rate of nepaSment on nate of

lntenest on saLd Loang.

13. By Decemben 21 , 1959, the emounts due to appLloa^nt, Marlon

Eel lor ,  by the l {ew Cs.stLe Motor Lodger Inorplr&3 neduced to $1161750.00.

1l+. 0n December 21 , 1959, the prLmary assets of the New Castle

Motor Loclger Inorp ?r&$ soJ.d fon $1651000, subJect to varlous l labll l t lce1

totaLl lng $thor000.

15. Aften the sa1e, the total assets of the oorponatLonr afton

glvlng effeot to the montgagos, lrero $l+0r01h.03 against whlch there

]. labtLltles of $hr372.66 (exoluding the L1ab111tLes to applloantt

Manlon fieller). These net aseets of $9516+1 .37 uero trrrned over to

hen Ln paSrment of l-labllltles to hen of $1161750, llhusr Bho sustaLned

a bad debt  Loss  o f  $Bt ,108.63 ,

16. The neesons fon the saLe of the motel et thls reduced pnLoe,

was that lt had decLlned ln value due to the eompletlon of a nor hlgh-

way wh.lch took trafflo to and fnom ttre DeLawane MemonLaL Bnldlge away

fron the motel.
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17. Pnlor to the oompLetlon of the new blghway, all tnaffi.o to

and fnom the Delawane MemorlaL Brldge used the Dupont Slghway (whloh

passed in fnont of the New Castl.e Motor todge, Inc. ) to oonnect rlth

the AtLantlc Slghrray and the BaLtlnore-lfashlngton Hlghway.

18. Anothen faoton whlch contrlbuted to the deoLlne 1n vaLue of

the noteJ., was thet Just prior to the completlon of the ner hlgbray,

aocoss roads to the moteL on the Dupont fftghray Trello closed by the

authonltles for about two yeans. Thls llmlted the dnawLng power of

the moteL to tnafflo on Lts own glde of the hlghray.

CoNCLUSIONS OF IAll

A. That ln view of the faet that the natto of Loans to oapttal

lnvegtmont was 160:1.r that rnaterlal atnor:nts of capltaL rene not Ln-

vested Ln stock, that the lndebtednEss wa.s unsecuned, that the loans

had no flxed due dates, dates of repa;nnentl on rates of lntenegtr aJrd

that the tnaneaotlons wone lnterfamll-y and not at arms lengthl tbcnefone

the advanoes rnade by appLloant, MarLon EelLer, and by Larrence Gernaln

(whtch were acquined Laten by her) to tlew Castle Motor Lodgee Ino.p

were ln noaLlty contrlbutLons to capltaL srad not LoanE.

B. That therefone the Logges sustalned by appllcant, Manlon

Hol-Lonr orr the notes due to hen fnom New Castle Motor Lodge oonctltuted

a capital Loss decluctlbLe fnom net oapltaL galn and not a bacl dobt logs

deductlbLe fron normaL Lnoome,

C. That the applLoatlon of Manlon lleJ.Len Ls denled and the notl,ce

of addttlonaL a.aaeEsment dated March 2J, 1962, is guetaLned.

DATED I AJ.bany, New Yonk STATE TAX COIIMISSIOII
'72.a4-ht7, 1/?


