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STATE OF NEll' YORK
STATE TAX COMHISSION

In the Matter of the petition

of
EDWARD V. GE}TRKE : ATFIDAVIT OF MAITING

OF }IOTICE OT DECISTON
: BY (CERTIFIED) uAIt

For a Redetermination of a Deficiencv or
a Refund ofPersonal fncome and UninForporated Business
Taxes under Art icfe(s)I6 & 164 of the
Tax Law for the (Year(s) 1959 :

State of New York
County of Albany

Rae Zimmeitrnan , being duly swornl deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 2gthday of February , Lg 72, she served the wtthin

Notice of Decision (or Determlnatlon) by (certified) mall upon Edward V. Gehrke

(representatlve of) the petitioner in the wlthin

proceedin8r by enclosing a rrue 
""H.*l?ff$.t6n?!.Hely 

sealed postpaid

wrapper addressed as follows: crlo Seymour Trager, Esq.
Ferber  & Trager ,  Esqs.
511 Fifth Avenue

and by deposltlng sane enctosed in T"Sr"[?5ba eT8$eJlgrhdressed ror.apper tn a
(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Office Deparfinent withln the State of Nen york.

That deponent further says that the said addressee is the (representative

of) petitLoner hereLn and that the addrees set forth on said rrapp€r 1g the laat

known address of the (representatfve of the) petitloner.

Sworn

29Eh

to before me this

day of February

1a--'

t  L972.



,,U" OF NEW YORK
STATE TAX COMHISSION

In the Matter of the petJtion

of

EDIVARD V. GEHRKE
i

For a Redeterrnination of a Deficiencv or
a Refund of Personal Income a Unincprporated
Taxes under Art icte(s) 16 & 16A of the Business
Tax Iar+ for the (Year(s) 1959 3

AFFIDAVIT OF MAITING
OF NOTICE Of DECISTON
BY (CERTIFIED) HAIL

State of New York
County of Albany

Martha Funaro, belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 23rd day of February , lg 72, she served the within

l{otice of Decision (or Determinatlon) by (eerttfied) mall upon Edward V. Gehrke

(representatlve of) the petirloner in the wlthin

proceedingr by enclosing a true copy thereof in a seegrely sealed postpaid

wrapper addressed as folLons: Edward V. Gehrke
85 Norman Avenue
Amityvi l le, New York

and by deposttlng same enclosed in a postpald properly addressed r*rapper Ln a

(post office or official deposltory) under the exclugive care and cuatody of

the Unlted States Post Office Depaffinent wlthln the State of l{er York.

That deponent further says that the said addressee ie the (representatlve

of) petitLoner herein and that the address set forth on said t{rapper ig the last

known address of the (representatlve of the) petitLoner.

Sworn to before me this

23rd day of February , L97Z
, )

i/'- . v
/ \.t\-(, 

i toL---7^. -Z-a.)...,.\_#_



STATE OF NEW YORK
STATE TAX COMHISSION

In the Matter of the Petttion

of

EDVOARD V. GEHRKE :

:
For a Redetermination of a Deflciency or
a Refund of Personal Income a Unincgrporated
Taxes under Article(s) t6 & 16.A of the Business
Tax law for the (year(s) 1959 :

AFTIDAVIT OF MAITING
OF }IOTICE OT DECISTON
BY (CERTTFTED) MAIL

State of l{ew York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 23rd' day of February r L9'72, she served the wlthln

Notlce of Decision (or Determination) by (eerttfied) mall upon Selzmour Trager, Esq.

(representatlve of) the petitLoner in the within

proceedingt by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follons: Seymour Trager, Esq.
Ferber  & Trager ,  Esqs.
511 Fifth Avenue

and by deposltlng same encl"""I"* I"ntirl-iJ nffir, addressed wrapper ln a
(post office or official deposftory) under the exclugive care and custody of

the United States Post Office Departnent withln the State of 1ew York.

lhat deponent further says that the sald addressee ia the (representative

of) petttloner herein and that the addrees set forth on sald wrapper is the laat

known address of the (representatlve of the) petltioner.

Sworn to before rne this

/.-/za<-a-.()23rd{ay of February , 1972.
4 '

t/- 7
/V{ k-zaa.-4?-.g'-._

-

7o^r%"-:



STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOrl214A

STATE CAMPUS
ALBAI{Y, N. Y. T2226

AREA COOE 518

457-2655, 6,  7

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  ^ C T I N G  P R E S I O E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT
stltE Tlr coMMrsslota

I{EARlilC UXtT

EDIIARO ROOK

SECREIAiY TO
coMMts3tot l

^DDRE3S VOUR iEPLY TO

htedf AlbanY, New York

t&rurf *lo xt?t

hnf l. C*rfa;
l! bnm l;rnr
Itclt'vtlh. ffi brfi

Drrs lllrl

Please take nodce of the [;}fnt1fttm of
the State Tax Commission enclosed herewit}.

Please take further notice that pursuant to SOetiS t?t f Sjt eC
the Tax Law any proceeding in court to review an adverse decision
must be commenced within m ry-a 

after
the date of this notice.

Any inquiries conceming the computation of.tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party fot reply.

Very truly yours,

Imxr l. lrn
HEARING OFFICER

Pe ti tion er's Represen ta ti ve
Law Bureau

AD-L.\2 (7 /7o)
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STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Application

o f

EDWARD V. GEHRKE

for Revision or Refund of Personal
Income Taxes under Article 16 and
Unincorporated Business Taxes under
Article 16-4 of the Tax l,aw for U:e
Year 1959.

DETERMINATION

Edward V. Gehrke has made application for refund of personal

income taxes under Article 16 and unincorporated business taxes

under Article 16-A of the Tax Law for the year L959. A formal

hearing was held before Vincent P. Molineaux in the off ices of

the State Tax Commission in New York City, on February lB, 1965.

The applicant did. not appear but was represented by Ferber and

Trager ,  Esgs. ,  (Seymour Trager ,  Esq.  o f  Counsel ) .

ISSUES

I. ltlhether gain from the sale of the business real property

can be reported on an instal lment basis.

II .  Whether the gain on ttre sale of good wil l  was subject to

unincorporated business tax.

FINDINGS OF FACT

1. Taxpayer filed a personal income tax return and an

unincorporated business tax return for ttre year 1959.

2. on March 2O, 1961, the Ineome Tax Bureau issued assess-

ment number 8843957 in the sum of $3,026.04 based on the sale of

business assets. subsequently this assessment was reduced to

$2,942.74 by Ei r .e  Income Tax Bureau a l lowing the fu l l  g5,OOO.OO

exemption pursuant to Article 16-4.

3. In L959, taxpayer sold to one Wil l iam W. Burns, a going

business conducted by the taxpayer at copiagu€, New York, under



- 2 -

the name of Eddie's First Aid Garage. Ttre agreement for the sale

of  the business for  $60,000.00 prov ided for  the payment  of

$18,000.00 on the signing of the agreement. The agreement pro-

vided further that the purchaser was to deliver a purchase money

first mortgage to the sel1er in the amount of $17,000.00 covering

ttre real property on whictr the business was located. The balance

of  $25,000.00 was to  be paid by a ser ies of  120 negot iab le notes

payable monthly.

4. T\nro closing statements were prepared showing transfer of

t l re  rea l  proper ty  for  $20,000.00 and t ransfer  o f  o ther  assets fo t

$40,000.00.  Tkre $40,000.00 for  t t re  ot t rer  assets was d iv ided

be tween  inven to ry ,  $15 ,000 .00 ;  t oo l s ,  S2 ,000 .0O and  good  w i l l

$23  ,  O0O.  OO.

DETERMINATION

A. Pursuant to section 386D of the Tax Law, the gain of

$22,760.22 on the sa le of  good wi l l  was proper ly  assessed by

the Income Tax Bureau as subject to unincorporated business tax.

B. Since the $3,000.00 received as a down payment on the

sale of the real property was less than 30% of the sale price'

the gain on the sale of the real property may be reported on the

insta l lment  bas is .

C. fhe assessment number 8A43957, based upon the disallowance

of the installment method of retrrorting the sale of the real property

for  $20,000.00,  is  er roneous and the assessment  should be reduced

to read as fo l lows:

$22 ,760 .22  Ga in  on  sa le  o f  good  w i l l
4% Unincorporated Business fax

$ 9LA.4I Addit ional tax due
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D. Tkre application for revision

part ial ly granted accordingly.

DATED: Albany, New York

€ul-..^T t3, //7-2,

o f the assessment is

STATE TAX COMMISSION
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F E R B E R  &  T R A G E R
A T T O R N E Y S  A T  L A W

97O LEX'NGTON AVENUE

NEW YORK, N, Y,  IOOIT

a l t  -  7a ! -6960

February  26 ,  L972

Mr .  Lawrence Ao Newman,
Depar tment  o f  Taxat ion  and F inance
Bui ld ing .  P1 Room 214A
Stute Campue
Albany, New York L2226

Re:  I ldward  V.  Gohrke
AsseFrsment no 841957

D e a r  S I r t

W e  a r o  l n  r e c o l p t  o f  y o u r  d e t e r m j - n a t i o n ,  i n

t l r e  a b o v o  m a t t e r ,  d a t e d  F e b r u n r y  2 1 r  1 9 7 2 .

The assossment  o f  1 f2  $4?- .?4 ,  p lus  accr i l re r1
i n t o r e s t  I  w a s  p a l < i  t e n  y o a r 6  a [ ! o .  A s  t h i s  a r ; r ; e r ; s r n o n t
h a s  b e e n  r e d u c e d  t o  $ 9 1 o . 4 I  ,  p l e a s e  s e n t l  u n  a  c l r r : c k
fo r  t r l2  rO)2 .77 t  p lue  accrued ln te res t l  by  re tu rn  n ; r i l '

. IANLIY FI i I I i

arY||oui li^oli

Very  t ru ly  Your r l  I
n-,

ile".l t4 .r.- | 1*qt--
t t

Fer l ie r  and Trager
S T :  e g
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