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STATE OF I{EW YORK
STATE TAX COMXISSION

ln the llatter of the Petition

of

JOHN GARBADE and NELLY GARBADE

For a Redetermination of a Deficlency or
a Refund of Personal Income
Taxes under Art icle(s) ZZ of the
Tax Law for  the (Vear(s)  I96f ,  L962 :

and 1963

State of New York
Countv of Albany

MARTHA FUNARO , being duly sworn, doposes and says that

she is an employee of ttre Department of Taxation and Finaneer over 18 years of

age, and that on the 5th day of December , Lq 72, she served the rlthin

Notice of Decision (or Determination) by (eertlfied) mall upon ESTATES OF JOIIN SR.

and NELLY GARBADE (representatlve of) the petitt.oner in the wlthiu

proceeding, by enclostng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Estates of John Sr. and Nelly Garbade
John H. Garbade, Executor
63 Howard Avenue

ATFIDAVIT OF MAITING
OF NOTICE OT DECISTON
BY (CERTIFIED) I,IAII

and by depostting same enclosed inB"t33Fffit8"nl.il3Jt/3f&"""ed rorapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Post 0ffice Department withln the State of New York.

Ttrat deponent further says that the said addressee ia the (representative

of) petltloner herein and that tbe addreas set forth on said wraPPer ig the laat

known address of the (repreaentatlve of the) petitloner.

Sworn to before nre this

5th day of December ,L972 7.*n% ,#ono*
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STATE OF NEW YORK
STATE TAX COMXISSION

tn the llatter of the Petition
:

of
:

,JOTIN GARBADE ANd NELLY GARBADE
:

For a Redetennination of a Deficlency or
a Refund of Personal Income Z
Taxes under Art ic le(s) 22 of the
Tax Law for the (Vear(s) 1961, L962 :

and 1963

AF|IDAVIT OF MAITING
OF HOTICE OF DECISTON
BY (CERTTFIED) l,lAlt

State of New York
counw of Albany

I\ARTHA FUNARO , being duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Financer over 18 years of

age, and that on the 5th day of December , Lg 72, she served the wlthin

Notice of Decision (or Determinatlon) by (eertlfied) mail upon MURRAY RAPPAPORT

(representatlve of) the petitloner in the wlthin

proceedingr by encloslng a true copy thereof in a seeurely sealed PostPald

wrapper addressed as follows: Mr. Murray RapPaPort
Bangilsdorf, Piaker & RaPPaPort
252L Vestal ParkwaY East

and by depostting sane enclosed i" Y"F.t&baril?YopY""t$ 
"fr1€59"a 

nrapper ln a

(post office or officiat deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitloner hereln and that the addreas set forth on said htraPPer ig the laat

known address of the (representative of the) petitloner.

Sworn to before me this

day of December5t ,  L972.



STATE TAX COIVIMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E I { I

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

must be commenced within
the date of this notice.

STATE OF NEW. YORK

OF TAXATION AND FINANCE
BUILDING 9, ROO{ 2I4A

STATE CAMPUS
ALBANY, N. Y. l2Z7

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

tIATE t^t CoxMtstrorl
, Ht^tlxe uxtT

EDTARO ROOK

TICIETAIY TO
coMMtttlotl

AOOtSlt YOUi tttlv TO

Df,lf$r Albany, New York
&cabrr tr lt?l

ntrerr of dbh tr. trd foll1l tlrrbrdr
;fobu n" grfb.dt, ffierrtor
tl mrd lnffir
lltromtfir &rr br*

Drar llr. *rtdlrr

Please take notice of the Dmlftil of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to Ldlofi 6tO Ot
the Tax Law any proceeding in court to review an advetse decision

{ mtihr after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigred. These will be referred
to the proper party for reply.

Y-rt;*
&. bbrrt tolrnrr

HEARING OFFICER

Petition er's Representative
Law Bureau

AD-r.r2 (? /7o)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOTIN GARBADE and NELLY GARBADE

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for the
Years  1961 ,  1962  and  1963 .

DECISION

The taxpayers petit ioned for a redetermination of deficiencies

in personal income taxes under ArLr.cLe 22 of the Tax Law for the

years 1961,  L962 and 1963.  The case was submit ted for  dec is ion on

the mater ia l  conta ined in  the f i Ie .

ISSUE

Were the petit ioners nonresidents of the State of New York

tor income tax purposes for the years 1961, L962 and 1963?

FINDINGS OF FACT

1. Petit ioners, John Garbade and l iel ly Garbade, t imely f i led

New York State income tax returns for the years 1961, L962 and 1963.

2. The taxpayers in their income tax returns for the years

involved originally l isted Binghamton, New York as their residence'

Subsequently, they f i led amended returns and asserted Florida as

their residence and claimed a refund of taxes for each year in issue.

The refund claims were denied on November 17, 1969.

3. The taxpayers petit ioned the Commission assert ing error in

the denial of the refund claims,

4.  The taxpayers l ived in  Binghamton,  New York s ince the 1920's .
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5. Tkre taxpayers maintained a residence home on Hovtard Avenue,

Binghamton, New York during al l  the years in issue and for many years

prior thereto. During the years in issue, the taxpayers spent t ime

in and out of New York State as fol lows:

1961

Hollywood, Florida - January I,  1961 through l4ay B, 196I.
Lef t  Hol lywood,  F lor ida -  May 9,  1961.
Arrived Binghamton, New York - I{ay 11, 1951.
He spent two weeks during the summer of 1961 at his cottage

at Laurel Lake, Pennsylvania.
Left Binghamton, New York - October 30, 1961.
Arr ived Elor ida -  November f ,  1961.
Hol lywood,  F lor ida -  November I ,  1961 to December 31,  f96I .

L962

Hol lywood,  F lor ida -  January l ,  L962 to Apr i l  20,  L962.
New York - Apri l  2L, L962 to December 26, L962 (left

Florida early in order for his wife to undergo surgery
in New York on or about l"Iay 15, L962, and, agaS-n in
June  o f  L962 ) .

Left New York via plane - December 27, L962 for ltrolllruood,
F lo r i da .

Hollywood, Florida December 27, 1962 to Decentber 3I, L962.

1963

Hol lywood,  F lor ida -  i lanuary L,  1963 to May 5,  1963.
Lef t  Hol lywood,  F lor ida -  May 6,  1963,  by p lane.
Arrived New York - lrlay 7 , L963.
New York - May 7, 1963 to October 31, 1963, with the

exception of one week during the summer spent at the
cott,age at Laurel Lake.

Lef t  New York -  October  31,  L963,  for  Hol lywood,  F lor ida.
Hol l l rwood,  F lor ida -  October  31,  1963 to December 31,  L963.

Tkre taxpayers asserted that they were domici led in Florida and

asserted the fol lowing factors supported their contention, and offered

to bring arguments Lo corroborate these facts:

a.) The taxpayers had f i led individual intangible personal
property tax returns of t tre State of Florida.

b. ) They had received a receipt for Homestead tax exemptions
of Broward County, Florida.

c. ) ILre taxpayers had registered a 1959 Dodge with the State
of Florida, Department of Motor Vehicles.

d. ) John Garbade had registered in Broward County, Florida in
March in L964 and had voted in Florida elections.
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TLre taxpayers asserted that they intended Florida to be their

domic i le  and res idence.

Nel ly  Garbade's  wi l l  executed in  L954,  was probated in  1965

in Broome County, New York. fhe wil l  recited her residence as

Binghamton, New York.

CONCLUSIONS OF LAW

A. The taxpayers were domiciled in New York State during each

of the years in question, maintained a permanent place of abode in

New York State and spent more than 30 days during each of the years

in issue in New York State. Tlreir residence home in New York, and

the amount of time spent in New York indicate that they continued

to be domici l iaries of New York.

B. The taxpayers were residents

tax purposes during each of the years

C.  fhe denia l  o f  the c la ims for

ta ined.

DATED: Albany, New York

December 5,  L972

of New York State for income

in  issue.

income tax refunds is sus-

STATE fAX COMMISSION

/n*-**
COMMISSIONER

COMMISSIONER

COMMISSIONER


