
STATT 0F tt[r{ yoRr(
STATE TAX Coltltlsslon

In thc l{atter of the PetltLon

of

PETER F, GANNON ATFIIIAVIT OT UAfiIre
OF ilOIICE OT DECISrcX
8Y (CER?rrrED) iltlrr

For a Redeternl.nation of a Deflcler"y ot'
a Refirnd of Personal Ineome 3
Taxes under Arttcle(s, 22 of thc
Tax Law for the (Vear(s) L969 :

State of lfery York
County of Albany

LYNN WILSON I belng duly onorn, depoaec and eayr that

she is an ernpLoyee of the Department of Taxatlon and Flnmccr ovcr 18 years of

ager and that on the 5th day of December , Ln2 , shc cerrrcd ths wlthln

lfotlce of Decislon (or Detennlnatton) by (ccrtlfted) na{L upon PETER F. GANNON

(representative of) the petltloncr tn thc rlthln

proeeedingr by eneloelng a true copy thereof Ln a eecurely eealed poatpatd

wrapper addrcssed as follors! Mr. peter F. Gannon
c/o Nlr. Gordon Gannon, ,Ir.
Brisbane Building

and by deporltlng eme errcro*"aB*,f5$61*pmypISf&rv 
"1#83""a 

*rapper in a
(post office or offlclal delnsltory) under the excluslvc cate end eurtody of

the tlnlted States Pogt Offlce Departlcnt nithln the State of llcu yort.

fitat deponent firrther Bays that the sald addresaee la thc (repreecatatlve

of) petttl.oner herel.n and that the addrcss get forth on gal.d rrapp€ri ls the Lact

known address of the (relnesentatfvc of thc) pctitroner.

Srora to before ne thls

th day of December



STATE OF NEtr, YORK
STATE TAX COMXISSION

In the llatter of the Petitlon

of

PETER F. GANNON

For a Redetermination of a Deficiency
a Refund of Personal Income
Taxes under Art icle(s) 22 of
Tax Law for the (Year(s) 1969

AFFI DAVIT OF I,IAItI}IG
OF NOTICI OF DECISTON
BY (CERTIFIED) I,IAII,

or

the

State of New York
County of Albany

LIft{N WILSON , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer oV€r 18 years of

agee and that on the 5th t lay of December ,  L972, she served the wlthln

Notice of l)'ecision (or Determinatlon) by (eertlfied) mall upon GORDON GAIINON, JR'

(representative of) the Petitloner in the wlthin

proceeding, by enclosing a rrue copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Mr. Gordon Gannon, Jr.
Brisbane Building
Buffalo, New York L42O2

and by deposlting same enclosed in a postPald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post 0ffice Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petttLoner herein and that the addrees set forth on said uraPPer ig the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

5th day of December , 19 72

7','i, o ', 
"4i 

'-'



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO/{ 2l4A

STATE CAMPUS
ALBANY, N.  Y.  122n

AREA COOE 518

457 -2655 ,  5 ,  7

stalE rAr coMMr33ror l

HEAITXC UlilT

EDIAFD NOOX

3ECREIAiY tO
coMMtsStox

A0Dt l33 VOUR iEPLY tO

[l!Dr Albanyr  New York

lslfc lir ll?t

fi'. trclE t. elm
l,/0 F. ktci Mr &J.
X|.rbffir nll{l,rn
rilt{Lror trl roilfi l{tot

Errr F. fffiltr
Please take not ice of the D(f i f t t€t  of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )

f t$ of the Tax Law any proceeding
in court  to review an adverse declsion must be commenced
wi th in  t  mf tb  a f te r  the  da te  o f  th is  no t ice .

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re femed
to the proper party for rep1y.

cc  Pet i t loner '  s  Representa t ive
Law Bureau

Hear ing



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PETER F. GANNON

for a Redetermination of a Deficiency
or for Refund of Personal Ineome Taxes
under Art icle 22 of the Tax Law for
the Year L969 -

DECISION

Petit ioner, Peter F. Gannon, petit ioned for a redetermination

of a deficiency in personal income taxes under Art icle 22 of the

Tax Law for the year L969.

A formal hearing was held at the off ices of the State Tax

Commission, Buffalo, New York on Apri l  18, L972, before L. Robert

Leisner, Hearing Off icer. Ttre taxpayer was represented by

Gordon Gannon, Jt.,  Esq. and the Income Tax Bureau was represented

by SauI  Heckelman,  Esq.  (A lexander  Weiss,  Esg.  ,  o f  Counsel ) .

ISSUE

Was the petit ioner

tax purposes during the

a resident of New York State for income

ent i re  year  of  L969?

FINDINGS OF FACT

I. Petit ioner, Peter F. Gannon, t imely f i led a 1969 New York

State income tax resident return for the period January 1, 1969

to September 15, L969, and a nonresident tax return for the period

of  September 15,  L969 to December 3I ,  L969.

2. A Notice of Determination of deficiencies in income tax

for the year 1969 was issued, on November 30, Lg7O, aqainst the

taxpaye r  under  F i l e  No .  9 -490A603 I .

3. The taxpayer petit ioned for redetermination of the

de f i c i enc ies .
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4. Etre taxpayer asserted that he ceased to be a New York

resident for tax purposes after September 15, L969, and that he

had changed his domici le and residence at that t, ime.

5. In August of 1969 as a result of f inancial and matrimonial

d i f f icu l t ies,  the taxpayer  was f ina l ly  d ivorced f rom his  spouse of

some four years in the Supreme Court of the State of New York. At

that  t ime,  the taxpayer  was indebted in  excess of  $10,000.00 and

without funds to suff iciently pay said indebtedness without the

fi l ing of bankruptcy.

6. At that time, taxpayer sought employment out of state for

purposes of paying oft the debts incurred during his marriage which

had just recently ended. An offer was made by the Alaska Barge and

Eug Company of Seattle, Washington for employment in the Republic

of Viet Nam on a contract basis which the taxpayer accepted.. The

employment within'the City of Buffalo was terminated and the taxpayer

purchased a t icket and left the City of Buffalo and went to Saigon

in the Republic of Viet Nam. Prior to depart ing from the City of

Buf fa lo ,  a  power of  a t torney was s igned author iz ing taxpayer 's

brother, Gordon Gannon, Jr.,  Esquire to handle al l  matters concerning

business and other diff icult ies which may be incurred by the taxpayer.

Said power of attorney was to continue unti l  al l  debts were disposed

of by the taxpayer through tris brottrer, Gordon Gannon , Jr.

7. In September of 1969 the taxpayer conrmenced. working for

the Alaska Barge and fug Company as a seaman and he worked and lived

aboard a tugboat in the waters off of the coast of Viet Nam. For a

period of nine months the taxpayer worked as such and in JuIy of

1970 completed a nine-month conLract with said company. A period

of three weeks was taken for a vacation by the taxpayer during

which t ime he made an extensive tour of the world and returned to
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Viet Nam approximately the f irst day of August, L97O and thereupon

contracted with the Sealand Corporation as a dispatcher in the

demil i tarized zone area of the I Corps in the northern section of

the country. Said employment was continued unti l  the middle of

December, L97O, dt which t ime, because of the situation in Viet Nam

and the relationship between the Vietnamese people and the American

civi l ians, the taxpayer felt  for his safety that he had best leave

ttre count.ry. Whereupon ttre t.axpayer went to Bangkok, Thailand and

subsequently to Perth, Austral ia in ,Tanuary, L97L, where he stayed

unti l  JuIy, I97L when he returned to Buffalo on a visit  and to look

into employment opportunit ies in Canada and the U.S.A. It  had been

the intention of the taxpayer since his departure from the United

States in August of L969 to work in Viet Nam on a permallent basis

unti l  such t ime as suff icient money was made to reduce his current

I iabi l i t ies in the United States to the point where he no longer

need to fear bankruptcy and under the circumstances, to then sub-

sequently leave the Republic of Viet Nam. He assertg he then intended

to reside as a permanent immigrant in the Country of Austral ia.

Since JuIy, L97L the taxpayer has eontinued to stay in the United

States and in Apri l ,  L972 he was contemplating moving to Colorado.

8. TLre home in New York State which the taxpayer owned during

his  marr ied l i fe  was so ld,  the only  assets he had were a few stocks

and bonds which are being held by his brother for disposit ion at an

appropriate t ime and under the circumstances, a few items of personal

property which he had in storage in New York State.

CONCLUSIONS OF LAW

A. fhe evidence that petit ioner l ived aboard the tugboat during

L969,  and pet i t ioner 's  accompanying acts  and declarat ions,  fa i l  to

establish that petit ioner intended to change his domici le. Long

continued change of residence is strong evidence of intent to change
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ttre domicile. Etre intention to make such a ctrange must be

accompanied by very clear proof. A mere declaration of an

intention not to return is not conclusive as to a change in

domic i le .  Depuy v.  Wir tz ,  53 N.Y.  556,  In  the Mat ter  o f llhomas

Bye, 2 Daly 525.

B. Ttre taxpayer's domici le and residence continued in

New York State during the taxable year of 1969.

C. The determination of t tre deficiency is sustained and

the taxpayer 's  pet i t ion is  denied.

D. Statutory interest shall  be added to the total amount

due unt i l ' the date of  payment .

DATED: A1bany, New York
December 5,  1972

STATE TAX COMMISSION


